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PREFACE TO THE
SECOND EDITION

MOST SECOND EDITIONS of law books tend to be much
longer than their original editions. However, this cannot be said of the
present edition, which T have sought to keep to more or less the same
length as its predecessor.

What T have sought to don this book is to give 1 broad picture of
afascinating system of law in the coutse of rapid change under the
varyinginfluences of religion, technology, morality, fashion and neces-
sity.

This book was first published in 1987 and in seeking to bring the
original edition up-to-dare, I have henefited tremendously from the
help and advice of Associate Professor Khoo Boo Teang of the Univer-
sity of Malaya, Puan Hendon Mohamed of Messrs Hendon, Yeow and
Chin, S. Ramaswamy of International Law Books Services, and Khalid
Yusoff, Director of the Legal Profession Qualifying Board, and from
the kindness and hospitality of Woo Kum Wah. Any errors or imper-
fections remain my own. I can only hope thar the reader will share my
own delight in the reading of Malaysian law.

Twould also like to thank Professor G.W. Bartholomew for kindly
allowing me to reproduce his lengthy review of the first edition of this
book. Although originally wrirten as a review for the Malaya Law Re-
view (30 Mal LR 497), the publisher believes it offers a useful, indeed
penetrating, introduction to the second edition.

R.H. Hickling






PREFACE

IN ENDEAVOURING to teach jurisprudence in Kuala Lumpur |
catne to the opinion that law students should be given the opportunity
toacquire a little knowledge (albeit of a basic character!) of the more
important influences at work in the evolution of the concept of law in
Malaysia. A few writers, notably Hooker, have rouched upon the sub-
ject, but it has not been dealt with in the broad and simple manner
which, asa casual teacher, [ would have wished. Gradually, there grew
within me the awful thought that [ would have to tackle the matter
myself.

My reluctance was due toa lack of detailed krowledge of both the
principles of jurisprudence and history of Malaysian socicty itself. The
twa subjects are vast, and one lifetime inadequare for their study. Fora
lawyer of my generation, jurisprudence ended with the precepts of
Austin and the insights of Salmond; we saw the subject as a hand-
maiden in the temple of the blind goddess herself (why blind, I now ask
myself) and sought a practical purpose to our studies. Everything mat:
tered. We brooded over coneepts of oumership and possession, the na-
ture of rights, obligations and duties, but all to a practical end. Well do
Tremember the confusion of the late Storr J., sirting in the High Court
at Johor Bahru, when an Indian lawyer of my own generation argued
(his arguments fortificd by Sabmond on Jurisprudece) that his client,
the defendant, a young Chinese member of the Malayan Communist
Party, did not “possess” the rounds of ammunition referred toin the
charge. “But they were ina belt round his waist," exclaimed the judge,

“The preface to a hook is a device invented to allow an author to explain
why he has made s ass out of himselfin public. John Curtis Gowan,
Trance, Are and Creativity (1973), xv.
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seckingto hold on ro reality, “tharyouadmit, How can youargue that
he did not possess them?”

In this book Tdo not deal with matter generally available in, for ex-
ample, Salmond; indeed, [ have endeavoured to cut myself off from
Western sources of jurisprudence as much as possible. And we have
moved on to another level today, when the study of such conceprs
possession has been abandoned and the student is taught toadmire the
verbose idiosynerasics of Kelsen, Weber, Pound, Olivecrona, Harr,
Rawls and those others who haunt the texts of modern jursprudence.
Here itis,  believe, that the trouble begins. Compelled to view juris-
prudential thought as originaung and developed m an exclusively
Western environment, the Malaysian law student is seldom referred to
Asiaasasource of legal theory and, when he is so referred, the refer-
ence is usually in slighting terms. The hasic concepr of law seems to be
that it is a kind of gift from the West ro the East, originating in Euro-
pean philosophy, practice and politics. This is an absurd fallacy, and it
is time the houndaries of Malaysian junsprudence were altered, ro put
Malaysia at their cenrre.

This preface is written primarily for the erirical law student in Ma-
Tnysia. May he forgive me for my diffuseness and obscuriry, and take
from it whatever may be of use or interest—hearmg in mind thatat is
meant to stimulate, rather than to inform. For it is the zest for law that
matters, and imparts ife and understanding,

It is presumptuous for an Englishman to embark on a quest for
Malaysian jurisprudence. Here, Tseek toscale no academic heights
bur simply to carve out a rough track for my juniors and hetters toim-
prove upon. May the reader therefore forgive the shortcomings of this
elementary work, full of errors and omissions as [ know (in spite of my
efforts) it must be. Whart [have sought fo dois ro outling, as simply as T
gue, popular legal ideas, as persistent as fairy tales and the
myths of childhood, which haunt Malaysian law. As confused as a neb-
ula, they yet represent a popular, traditional wisdom, and they have
given birth to the present legal system. Dim, virtually indefinable,
these influences, rooted in folk memory, in the ancient lore, supersti-
tions and customs of distant ancestors, emerge from the darkness of
the past into the firful light of the present. And they persist. We catch
glimpses when reading Maxwell on Malay land renure, and sup-

can, tho:

vague,




PREFACE

pose that we have caprured for a moment some certainty; but then,
the mist descends, a twilight falls, and we are left torinterprer the
strange things we have seen, anid to deduce a pattern of behaviour and
progress, from all-too-scanty evidence

The time is still not ripe, suspeet, for a history of Malaysian law,
for there are great gaps n our knowledge of the past, Yerif, instrug-
gling with concepts and perspectives, the reader can be encouraged to
aninterest in the legal history of Malaysia, then perhaps that same
reader may find a light of sorts to assist him along the unmapped road
of the furare. And if this modest contribution o legal licerature im-
parts alittle of the enthusiasm I eel for Malaysia, its people and its
laws, Ishall be content. Here, then; is a picrure of law as part of the
necessary poerry of life.

Lam grateful ra the authors of the academic exercises cited in the
texr, writers whose work merits recognition. Tam grateful, too, to my
old students and colleagues at the Faculty of Law of the University of
Malaya for the enlightenment they have given me; to the former
Dean of Law, Professor Dato' Dr Visu Sinnadurai, whose scholarship is
matched only by hissense of the aesthetic, for his active encourage-
ment; to Professor M.E Jain for his helpful advice; and o Dr Jon Sum-
mers and the Asia Foundation for supporting this study; to the staff of
the Law Library in the Faculty of Law for their unfailing help; and to
Puan Saaidah Bajurt, who managed to decipher my illegible handywrit-
ing. However, the faults and prejudices in this work are all my own and
Thope that nothing | have written here will offend; what I have sough
todos to encourage thought on a subject full of wonder,

R.H. Hicklng
Faculty of Law
Universiry of Malaya
June 9, 1987

il






BY WAY OF
INTRODUCTION

G.W, Bartholomew

THERE IS ONLY ONE THING wrong with this splendid book:
and that is the title (of which more anon). If that be the first comment,
the second must be that Hickling has written it ina style which one
thought had disappeared from legal writing with EW, Maitland: it is a
joy toread. Not only s the book a joy to read, it is also important be-
cause of Hickling's approach to his subject, He commences ina criti-
cal vein and writes:'

Compelled to view jurisprudential thought as originating and de-
veloped in an exclusively Westem environment, the Malaysian
law student is seldom referred ro Asia as a source of legal theory
and, when he is so referred, the reference is usually in slighting
terms. The basic concept of law seems to be that itis a kind of gift
from the West ro the East, originating in European philosophy,
practice and politics. This is an absurd fallacy, and it is time the
boundaries of Malaysian jurisprudence were altered, to put Malay-
siaat their centre.

Now this s well said, and long overdue. Moreover, not only are
the boundaries of Malaysian jurisprudence to be altered, but waming
is given to “Western” jurisprudes to learn their place:*

A writer such as Hart considers law entirely within a European
context. Primitive societies may merit a footnore, and overseas le-
gal systems wise enough to derive their inspiration from European

" Onp. i

! Onp.4.
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sonrces earn a mention: but the reader will look in vainin Hart's
Cimeept of Law, or evenin such an admirable work as Fredmann's
Legal Theory, for reference toany Asian or African legal system.
Law is, it secms, a gift of Western civilisation to the rest of the
world. The fact that law as a concept was known in Asia long be-
fore ir developed elsewhere is unobserved, unregarded. Were such
a hook simply a study in analytical European jurisprudence, well
and good; bur when the author suggests that it is also an essay in
principles, then its limitations soon become apparent.

unvel

Now the relevance of English law 1o Malaysian society has fre-
uently been doubed (of which, again, more anon) and Hickling i
narurally one of the doubrers. His thesis in this hook, however, goes
minch further than thar; he is nor concerned with the relevanee of this
or thar picce of substantive law: he is guestioning the relevance of the
English concept of law, of English notions of the function of law and its
place in soctety. Inshort, this book is aveall fora Malaysian jurispru-
rudence which draws upon the carlier and older
an le-

dence, thatis, a juris
traditions which constitute the palimpsest which is the Mal:
gal system. Now since this involves changing the paradigm, asit were,
itis an inherently difficulr task. The difficulty was pointed out by Ruth
Benedict who, speaking of culture in general, observed:’

In culture too we must imagine a great arc on which are ranged
the possible interest provided by the hunan age eyele or by the en-
vironment or by man's various activities. A culture that capi
ized a considerable portion of these would be as unintelligibl
language thar used all the clicks, all the glorial stops, all the
Iabials, dentals, sibilants and gutterals from voiceless to voiced
and from oral tonasal. Its identity as a culture depends upon the
selection of some segments of this arc. Every human socicty every-
where has made such a selection invits cultural institurions.

and civilisations have been

Itis abvious, of caurse, that culture:
exerting influence on each other, with varying degrees of compulsion,
for rather along time now. Gordon Childe used to explain several mil-
lennia of prehistory as “the irradiation of European barbaism by Or-

Pattems of Culiare (1961), o p. 17,

A




BY WAY OF INTRODUCTION

ental civilization”,* and it is a good many years now since Juvenal com-
plained that the Orentes was flowing into the Tiber.” Over the last few
hundred years, the waters have, as it were, reversed their flow. What
Hickling is exploringis the possibility of mixing rhe waters; drawing on
the aceumulared experience of two separate traditions without pro-
ducinga Benedictine cacophony: Hence the difficulty of his task and
the importance of this hook, whese ritle should be something like The
Concept of Law i Malaysia or Introduction to Malaysicon Jurispmdence,
for noless than that is the task that Hickling has set for himself.

Sa far so good. Precisely what is involved here, however, needs
careful consideration, for the significance of Hickling's perspective
should not e allowed ro go unapprectated through over-enthusiastic
enunciation, Thus when we read, asin the above passage: “the fact
that law ns a coneept was known in Asia long before it developed else-
whereis unobserved”, we arc inclined o wonder, If whesocietas ihifigs,
which seems a reasonable proposition, then assertions as the origins of
law are s furile as assertions as to the origing of language.* When we
further read th voured to cue myself off from Western
sources of junsprudence as much as possible” one is inclined to won-
der whether this is not a case of throwing the baby our with the bath-
water, for if this means that insights are to be rejecred merely hecause
theyare of Western provenance, then the approach seems some: cwhat
unnecessarily austere, Hickling s eritical ofa tradition in which: “the
student is taught ro admire the verbose idiosyncrasies of Kelsen, We-
ber, Pound, Olivecrona, Hart, Rawls and those others who haune the
texthooks of modern junsprudence”. That some at least of the writers
mentioned should be placed upon the index of Malaysian jurispri-
dence would nat necessarily raise much angst; bur why Weber? One
would have thoughr that the Malaysian legal system cried out for
somewhat rather like Weberian analysi

“Thave ende:

! “Retrospect” (1958) 32 Antiguity on p. 70,

lam pridimn Syris s Tiberim defliit Ovimees

As Hickling himself points out on p. 15,

On p. i

Towhich one might add F Tonnies, Gemetnschaft wnd Cosellschaft (1587)
s, C.I Loomis s Commumiey and Agsociation (1935) or E. Ellich
Grundllggumg dr Sozaologe des Reches (1913) ratis, WM. Moll s Fiowle
mental Principles of the Socoloy of Law (1936).

i
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The point which Hickling is making is akin to that which per-
turbed historians some years ago. The charge was that the history of
Southeast Asia was being written from a Eurocentric point of view.
The charge appears first to have been laid by van Leur who ina re-
view first published in 1939, complained that, after the arrival of ships
from Western Europe:” “the Indies are observed from the deck of the
ship, the ramparts of the fortress, the high gallery of the trading
house”. Hall, in the first edition of History of South East Asia, inveighed
against the practice.”

What is attempted here is first and foremost to present South-
Fast Asia historically as an area worthy of consideration inits own
right, and not merely when brought inro contact with China, In-
dia or the West. Its history cannot be safely viewed from any other
perspective until seen fromits own.

Subsequently, Bastin entered a caveat and thereafter the pages of the
Jowmnal of South East Asian History were enlivened with many contribu-
tions on the subject.”

Indonesian Trade and Society: Essays i Asian Social and Economic History
(1955).

See the fourth edition (1981) on p. xxix. i
See D.R Singhal, “Some Comments on ‘The Western Element in Modern
Southeast Asian History'” (1960) 1 JSEAH 118; J.R.W. Smail, “On the
Possibility of an Autonomous History of Modern Southeast Asia” (1961)
2(2) JSEAH 72 and G.LT. Machin, “Colonial Post-Mortem: A Survey of
the Historical Contraversy” (1962) 32 JSEAH 129. Yet a further example
of much the same point which Iencountered only the other day is the fol-
lowing passage from Anthony Burgess, Language Made Plain (2nd. ed.,
1975) on p. 111: “The smugness of scholars like ].S. Mill, who saw in the
‘eight parts of speech!’ fundamental categories of human though, re-
quired, and still requires, the cold douche of contace with an Asiatic lan-
guage. There is nothing universal about our Western grammatical com-
partments, and, at best, they are somewhat shoddy and makeshift when
applied to the languages for which they were formulated. There are too
ssumptions, too little desire (there never is much where vested in-
re involved) to look facts in the face”. Aninsight which all law-
yers, as Hickling would agree, need to bear in mind.

vt
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Hickling makes much the same point complaining that the legal
history of Malaysia has tended to start with the arrival of Captain Fran-
cis Light in 1786, and he adds:'

What isimportant to note, perhiaps, is that there were kingdoms
and sultanates long before the common law arrived in the Straits
Settlements between 1786 and 1824, and that Malaysia possessed
its own legal systems long hefore any Westerners appeared on the
ene.

Again the point is well made, and although Hall’s apologia is not with-
our foree:'"*

rcher into

“the apparatnes scholaticus required by the re
the earlier period rakes a lifetime to acquire”, the need for such re-
search is undoubred.

Underlying much of the criticism, as it is applied to law, appears ro
be the notion that there exists a “western” (or European) idea of law
which s different froman “eastern” (or Oriental or Asiatic) idea of
law. This is & notion which needs closer examination than it has hith-
erto received. Any consideration of the history of *Western” legal phi-
losaphy reveals a great diversity of schools and it would be difficult to
determune which should be regarded as quintessentially “western”.
Hickling has written:" “For a lawyer of my generation, jurisprudence
ended with the preceprs of Austin and the insights of Salmond”, That
may be so but it is a judgment which reflects on the inadequacies of
the English legal education, and there seems to be no reason for identi-
fying “westemn” notions of law with positivism, which is but one of
many approaches thrown up within the “western” rradition.

By the same token one may doubt whether there exists any mono-
lithic “eastern” (or Oriental or Asiatic) legal tradition. One would,
one suspects, be hard-pressed to identify that which was common to
the Hindu and the classical Chinese approach to law by which they
could both be distinguished from some sort of postulated “wesrern”
tradition. Furthermore, even within the classical Chinese tradition,
there is a clear distinetion hetween the Confucian approach and thar

* Onp.28.
F Op.cit., on p. xxiii,

Onp.xi

xix
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i-tzu would have more in

of the Fa Chia, and one suspects that Han F
common with say, Hobbes (for all that he s “western”) than witha
Confucian scholar (for all that they were both “eastern”) -

The fact that some of these oversimplistic antitheses stand iy
need of re-examination does not affect Hickling's point, forit remaims
true that there are more conceprs of law than one—indeed there are
more than two—and a study of jurisprudence whichiis roaveid the
charge of provincialism must in effect be comparative, *and this re-
mains the fundamental thrust of Hickling's argument.

The cardinal fact ahout contemporary Malaysian leg
nevertheless, the notion of the receprion (or impasition) " of English
Jaw. Starting from that premise generations of lawyers have loc ked no
further. Hicklingis pleading for Malaysian lawyers to widen their vi-
sion and tosee their law not wholly in terms of receprion, but alsoin
terms of their own culture, and to rethink the problems confronting
contemporary Malaysian society ina wider perspective.

The notion of reception of law, whilst of long standing, remains
mysterious. Montesquieu made the point many yeirs age

| systemis,

the political and civil laws of eich nation ... should be adapred in
such a manner to the people for whom they are framed that it
should be a great chance [ grand hazard] if those of one nation
suit another.

They should be in relation to the nature and panciple of each
government: whether they form i, as may be said of politic laws:
orwhether they support it, as m the case of civil institurions.

They should be in relation to the climare of each country, to
the quality ofits soil, to its situation and extent, to the principal
occupation of the natives, wherher husbandment, huntsmen, or

This is implicit in Austin's notion of general jurisprudence.
See his The Province of Junspriuclence Determined, ed. FLL.A. Hart (1968)
on pp. 363 et sy

The term “imposition” is borrowed from Tedeschi: "On Reception ind
Legishativee Policy of Lsrael” (1966) Scvipta Hievosobmitance 11. See now
B, Burman and B.E. Harrell-Bond, The bnposmon of Law (1979).
Espritdes Logs (1748), trans. by T Nugent as The Spirit of the Laws (1949)
onpp. 67
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shepherds: they shauld have relation t the degree of liberty
which the constirurion will hear: to the religion of the inhabitants,
to their inclinations, riches, numbers, commerce, manners, and
custons. In fine they must have relations with each other, and
also to their arigin, to the intent of the legislaton, and w the order
of things on which they are established; in all of which different
lights they ought to be considered,

Were this to be so, it wonld be difficult toinderstand how reception of
law could ever oceur; yeu it did. Thus Sir Paul Vinogradoff has com-
mented."

Within the whole range of history there 1s no more momentous
and puzzling problem than that conneeted with the fate of Ro-
man Law after the downfall of the Roman Srate. How is it that a
system shaped ro meet certain historical conditions not only sur-
vived those conditions, but has retained its virality even to the
presentay, when political and social surroundings are entircly al-
tered? Why is it still deemed necessary for the beginner in jurispru-
dence toread manuals compleed for Roman students who lived
more than 1,500 years ago? How are we toaccount for the ex
ence of such hybrid beings as Roman Durch Law or the recently
superseded modern Roman Law of Germany? How did it come
about that the Germans, instead of working out their legal system
in accordance with national precedents, and with the require-
ments of their own country, broke away from their historical juris-
prudence to suhmit to the yoke of bygone docrrines of a forcign
empire?”

ST~

Lawson's answer 1o that particular probleni was clear

There is little or nothing that is purely national in the Roman law
contained in'Justingan's Conpues Jums. [t was ready for reception by

™ Romart Lave in Medueval Erofie (1909) o . 11
" Witten, of course, eithty years ago.
0
A Common Law Lawyer Looks at the Ciual Laws (1953) p. 96.

axi
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any people that had reached a stare of civilisation which de-
manded it and was capable of using ir.

haker was equally uncompromising:”'

Foreign law is not received because it is considered the best. What
makes a legal system suirable for reception is rather a guestion of
force [éine Machtfrage].

Cerranly the answer to the question of why there was a reception
of English law overseas is straightforward: colonialism, that is, imposi-
tion by the imperial power. And yer the relationship between law and
sociery is not a purely one-way street, for whilst society undoubredly
influences law, it is Lq\m]ly true that law influences society, for as van
Caenagam has stressed:™

a8

Iris possible that national character, a vague but nevertheless real
thing—that the Normans were different in type from the English
is clear enough—may just as well be the product of the legal sys
tem as the other way round. There is lirtle doubt that living for
centuries under the Common Law must have produced many
*Anglo-Saxon attitudes’.

Nevertheless there is sufficient substance in the view that law should
in some way reflect some sort of Savigean Volksgeist to catise one to
ponder. Andin ponderingitis as well to be clear as to who are the Volk
with whose Geist one is concerned, For a Malaysian lawyer nnmg, in
his air-conditioned office in Kuala Lumpur with his fax on one s
and his relex on the other negotiating syndicated loans, aircraft leasing
agreements or multinational construction contracts, the Volk whose
Geist he is concerned with is that of other lawyers sitting in other of
fices negotiating the same sorts of agreements, that is, he is not likely
to find much joy in the Undang-Undang Melaka. Yet quite clearly there
are other areas of law in which the moeurs of the local community are
crucial. Borh aspects need to be taken into consideration, and Hick-

ide

' Europaund das romische Reche (1947) on p. 138.
# The Birth of the English Common Law (1973) on p. 87.

xxi




BY WAY OF INTRODUCTION

ling s claiming thar the balance, as it were, needs robe held with
more even hand,

Approaching jurisprudential problems from the perspective from
which he does, Hicklingis able to bring new insights to bear on many
an old prablem, only some of which can be touched upon here.

Hickling thus raises the issue of sovereignty, that pons asionan of
jurisprudence and comments: It is impossible to understand the
concept of sovereignty in Malaysia except in Malaystan terms", in
which he is surely correct. For a Muslim, for example, there is noreal
problem: sovereignry is vested in Allah, and the courts of Pakisran
needed no Western jurisprude ro el them thar. And wharever Allah
may be He is not grndnonn. Here again we see the clash of two dis-
tinct approaches to the problem. The Roman imperial posirion was
clear: quod principi placuit legis habet vigorem. For Bracton, however, Rex
nom debet esse sub homine sed sub deo et sublege quia lex facit vegem. Who
is to be boss? The all too palpable rex or the impalpable is? Antigone
had no doubts on the matter, and paid for her conviction wth her life.
Are there principles of law which control even the legislative sover-
eign, and if there are, where are they to he found? Ah! there’s the rib.
For if there are such principles they are i gremio judicis, and for the
positivist this is drifting perilously close to the shoals of natural law,

The matter may be approached from a different angle. Sir Carlton
Allen has spoken of “two antitheric conceptions of the growth of

aw"

In the one, the essence of law s that it is imposed upon society by
asovereign will. In the other, the essence of law is that it develops
within sociery of its own vitality. In the one case, law is artificial;
the picture is that of an omnipotent authority standing high
above society, and issuing doumwards its behests. In the other
case, law is spontancous, growing upwards, independent of any
dominant will.

Now whilst it is undoubtedly true that the centre of graviry of
most contemporary legal systems has shifted towards the descending

:‘ Onp.42.
" Law in the Making (7th. ed., 1964) on p. 1.
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thesis of law, which in practical terms means legislation, the spontane-
ous development of rules continues albeit in a subordinate role: nor, of
course, contra legem but praeter or secundian legem. Hickling pre wides
an example drawn from the field of mercantile custom, a concept
which would indeed support a much greater weight than judges are
normally prepared to put upon it. Gower has provided yeta further ex-
ample when he wrote:™

Although we like to pretend that only Parliament and the judges
make law, the fact is that the legal and accountancy professions by
their interpretation (or misinterpretation) of itand by their prac-
tices and standards, doso too.

whilst the “practice of conveyancers” has long been recognised asa
seminal field of legal development.”

One of the keys to any understanding of legal history—and possi-
bly even one of the keys to an understanding of jurisprudence—is the
recognition that despite the dominant role that legislation has as-
sumed in recent years, the fact remains that all legal systems are the re-
sult, at any given time, of the operation of both modes of develop-
ment. If the so-called historical school of jurisprudence is but the intel-
lectual rationalisation of the ascending thesis of law, positivismis but
the intellectual rationalisation of the descending thesis, and no legal
system will ever he adequately explained save in terms of both.™

The centre of graviy of legal systems may have shifted rowards
legislation as the preferred mode of legal development, hur Hickling
srresscs:h;l( “little attention, if any, is paid to the limits of legislation”,
rhatis,”

Review of Investor Protection (1982, cited in DR. Miers and A.C. Page,
Legislation (1982), on p. 177.
See | T, Farrand, Conipract and Congeyance (2ndl. ed., 1973) Cap, 1.

The term “ascending thesis" and “descending thesis” are, of course, bor-
rowed from W, Ullmann: See, inter alia, “Law and the Mediseval Histo-
rlan” reprinted in Jurisprudence in the Middle Ages (1985) on pp. 136-7 and
A History of Political Thought: The Middle Ages (1985) on pp. 12-14.

* Onp. 196.
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to the extent to which a policy requires, and can successfully be
implemented, by a law put on the statute book. Indeed, at rimes it
seems as if the lawmakers suppose that the mere incantation of a
few legal spells will, in themselves, create a world that corresponds
more exactly to the Utapia of the lawmakers' dreams.

e limits of the legislative process h'wc of course, often been com-
ented upon. Thus Shu-hsiang wrore™ to the Prime Minister of
| Chengon the publication of the Cheng “code” (traditionally the first

Originally, sir, 1 had hope inyou, but now that is all over. An-
ciently, the carly kings conducted their administenng by deliberar-
ing on matters [as they arose]; they did not pur their punishments
and penaltics [into writing], fearing that this would create a con-
tentiousness among the people which could not be checked.
Therefore they used the principle of social rightness () to keep
the people in bounds, held them together through theiradmiris-
trative procedures, activated for them the accepred ways of he-
haviour (1), maintained good faith (hsm) towards them, and pre-
sented them with examples of benevolence (jen).

“But”, he continued:

when the people know what the penalties are, they lose their fear
of authority and acquire a contentiousness which causes them to
make their appeal to the written words Jof the penal laws]; on the
chance thar this will bring them suceess [in court ¢ - Today,
sir, as prime minister of the state of Cheng, you have builr dikes
and canals, set up an administration which evokes eriticism and
cast |bronze vessels inscribed with] books of punishment. [sit not
going ro be difficult to brng tranquillity to the people in this way?
< Assoon as people know the grounds on which to conduct dis-
putation, they will reject the[unwritten] accepred ways of behav-
iour (1) and make their appeal to the written word, arguing to the
last aver the tip of an awl or knife, Disorderly litigations will multi-

® D, Bodde and C: Morris, Lawin Imperal Cluna (1967) on pp. 16-7.
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ply and bribery will become current. By the end of your era,
Cheng will be ruined.

He concluded ominously:

T have heard it said that a state which s about to perish is sure to
have many governmental regulations.

More recently Macaulay wrore:*

The circumstances which have most influence on mankind, the
changes of manmers and morals, the ransition of communities
from poverty to wealth, from knowledge toignorance [sic], from
ferocity to humanity—these are, for the most part, nc
lutions, Their progressis rarely indicated by what historians are
pleased to call important events. They are not achieved by armies,
or enacted by senates, They are sanctioned by no treaties, and re-
corded innoarchives. They are cartied on in every school, in
every church, behind ten thousand couniters, at ten thousand fire-
sides ... But we must remember how small a propartion the good
orevil effected by a single statesman can bear to the good or evil
of a great social system,

less revo-

All contemporary evidence suggests, despire the blind faiths of
politicians, that the way to the millennium is not likely to be paved
with pages from the starute book, nevertheless, it seems reasonable to
assume that the writing down of the laws is perhaps the most signifi-
cant event in'the legal history of any nation, for thereafter law begins
to change in nature:”

Their historical significance lies in the fact that with written law
changes become distinctly perceptible, and when made have to
be made consciously and intentionally, and when they have been
made once they can be made again. “The law'is no longer some-

* “History” (1828) Edinburgh Review reprinted in E Stern, The Varieties of
History (20d. ed., 1972), on p. 84.

1 An hroduction to Greek Legal Science, ed. F. de Zulueta (1944) on p. 22.

o




BY WAY OF INTRODUCTION

thing immutable, intangble, inviolare: it has become a product
and instrument of human thoughr and purpose,

To the extent to which law assumes a written form, then tosome ex-
tentits spontancous development ceases and in so far as it changes,
the changes tend to be deliberately introduced reflecting purely exter-
nal factors ar the expense of internal considerations,

Curiously it is the common law, of all contemporary systems, thar
has remained closest toits customary origins. Thus Phicknett has writ-
ten:

Itis easy to demonstrate, if demonstration be needed, that the
common law of England is just such a custom, alive and vigorous,
growing and changing. Both king and people desired amend-
ments from time to time, and achieved them. The theorists were
laying down that custom derived irs foree from the consent of the
prince or of the peaple, and this unresolved disjunctive s full of
sigmificance.

The disjuncrive remains unresolved even today.

Plucknett continues, however:

Onceit is realized that what [statures] say is important, there will
soon be some keen disputant to pint out that itis also important
tonote the things that they donot say. And so to srudy a rext care-
fully saon leads to a minute textual study. Henee the whole atri-
tude changes, and verbalism is inescapable. Our statute law has
therefore become a very special sort of law, studied ina special
way, and manifestly different from the common law.

and once that change occurs a vital problem is raised:*

* Legislation of Edward [ (1949) on p. 8.

* Ibid.,on p. 14.
Ibid., on p. 14. For the jurisprudential posinon of the Common Law see
AMB. Simpson, "The Common Lawand Legal Theory” in A.-W.B. Simp-
son (ed.), Oxford Essays in harisprudence (Second Series), 1973, on pp. 77, et
seq.
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Assoon as that position is reached, guestions of fundamental im-
portance and considerable difficulty beecome apparent. The sim-
ple conception of English liw as unwritten custom is replaced by
the admission that there are two sources of law instead of one.
The relation beeween these two must be sertled.

The relation between them is by no means clearly settled even now.
There are many other problems upon which Hickling ronches
uporin this book, amongst which his conrrast between the confronta-
tional approach of the common law with the consensual approach of
other systems is notable, but all reviews must come toan end, and iris

hoped that enough has been said here toindicate the importance of
this book.

Ibegan this review by quoting a passage from Hickling's preface:
L quote a passage from the end of this book:”

let me, as I clos

Sothe Malaysian legal system must be interpreted in Malaysian

terms. This should be obvious, self-evident: but the temptation to
refer to the great scholarship of English and American rexts, is, for
much of the time, too great to be resisted. They sit there on the li-
brary shelves, the majesty and wisdom of past and present genera-
tions of faithful common Law lawyers, and every conrse of training

in the common law draws us o them, as moths to flame,

“The tempration to doso is, of course, all the greater if there are few, i
any, othier texts to refer to, The existence of an independent legal lic-
erature is not some sort of optional extra for a legal system, it is one of
the necessary conditions of the development of & vigorous and inde-
pendent hody of law. Hickling's hook will, [have no dovbr, oceupy an
honourable place in the still small but growing number of works de-

vored to the Malaysian legal system,

Having said that, however, itis necessary tostress that the
the adjective “Malaysian” in the title should nor mislead anyone into
thinking that this hook has relevance only to Malaysian lawyers.
Much of the material may be drawn from Malaysia, but the problems
that thar matenal is used to illuminate are perennial, and the insights

ise 0f

" Onp.213.
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tare ohtained by viewing those problems from the perspeetive
Hickling has adupred are of ger seral sigmificance. Ex onente .

Makaya Law Joumal
30Mal LR497
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Chapter 1
CONCEPT

NECESSITY FOR LAW

Ifwe could stand off from our world and view it at this moment,
in the perspective of time as well as of space, what would we s
uld we observe asociety in the carly infancy of Man, or would we
already signs of degeneracy, decay? Conditioned as we are to the
myth of progress, we are likely to adopr a notion of Man as being in his

irly infancy, with the hope of a bright future spreading our, with uni-
al peace, in a few million years or more hefore him: the sort of vi-
Olaf! Smplcdon offer his hook, Last and First Men," in which he
ion of civilisations, of which ours is but the primitive

Yer. while this may he so, itis not for us, who are their creation, to
of the past, and to suppose that their primitive so-

tructures, peculiar customs and simple ways of thought are to

ndemned. As the Charus says at the end of Sophocles' Antigon

Ofhappiness the croum
And chiefest part

Is wisdom, and o hold
The gods inv awe

This ts the law ...

Those gods came down to us from the remote past, and in‘early
ys men worship power, as manifest in natural forces which they per-
nify, to which they give names and form, and seek to understand,

! Methuen, 1930,
Watling (trans.), Penguin Books.
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placate. When power is assumed by a ruler, it still has an almost super-
natural content: and then, by insriner, men realise that it must be tem-
pered by wisdom. All this the old Hindu kings and Malay rulers under-
stood. Wisdom seeks righteousness, and righteousness (exploring that
part of our understanding of ourselves and the world around us which
we now call natral law) secks cerrain stable values, principles. We as-
pire tojustice, but the best we can contrive, and all we can hope from
any legal system we may invent, is to minimise injustice, no more. As
Del Veechio, a wise Italian jurist once wrote, “the evil in this world
has roots so vast and deep that law (as jurists themselves must recog-
nise) cannot be sufficient defence againstit.”

So, men long to discover and understand something of that sub-
limiry which is at the heart of all things, all life, all nature. A well-be-
haved society, one whose enlightened members live and practise
Auden's plea, We must love ome another or die, can reject the letters of a
thousand laws; but, for the rest of us, some rules for the avoidance of
physical and emotional collision are necessary. It is in the evolution of
these rules that the history and rationale of our legal system can be
found: and they themselves have grown out of the rruths of religion.

CONCEPT DEFINED
Inembarking upon a study of jurisprudence, the student discovers
ssence of the sub-

that the subject is haunted by concepts; indeed, the
jecr lies in a series of concepts, and in the theories that go to their con-
struction. Yet on investigating the word concept itself, the student will
find that vagueness which invests all definitions of law. Having its ori-
ginin the Latin sense of taking with, or of making a comparison, we can
say that the word means a general notion, a basic but not especially
well-defined iddea. This takes us as close we are likely to get to the
meaning of a word that is seriously overworked, and much abused, in
the realm of legal theory.

Yet, concepts are indeed the foundation of law, itself another con-
cept. As men hegan to develop a civilised society—that is to say, as
soon as they began to live in houses, farms and cities, in close contact

Del Vecchio, Jstice (ed. Camphell, 1952), 187
Seprember 1, 1939,

)
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‘with each uther—they found thar their privare concepts of right and
‘wrong and the likewere often in conflict with those of their neigh-
[bours, and that it was necessary, in the interests of peace, order and
rmony, to work out agreed principles of behaviour, The notion of
wo emerged, at first sometimes so closely identified with the super:
natural that it hecame so formidable as o become rigid: like the Ten
‘Commandments broughr down by Moses from Mount Sinai, or like,
.(Pe{haps, the old Constiration of Johor, it could inno way be changed;
sclothed with divinity, it represented the word of God, and no
human aurhority was comperent ro alter or revoke it. When this hap-
ned, a new concepr was necessary, and had o be devised, given a
name and defined. Philosophers began to congider the nature of truth
‘and justice, and to claim that the lnw of man must strive to be just, and
harmony with the law of God.
T this fashion we may suppose that notions of pumership and pos-
ion emerged, arising out of the need ro distinguish meun from
‘e, what is mine from what is yours. Gradually, more complex con-
cepts evolved, consisting of notions of obligations and rights, ideas of
Hoyalty, a definition of the ideal good neighhour. With the acceprance
of the family as the basic social init, there evolved conceprs of mar-
mg&. legitimacy, guardianship, adoprion and succession, and these
carried society into the realm of more complex law, relating to prop-
erty, settlements, wills, intestacy and so on. Ar the same time, the con-
«ceprof kingship gave hirth to theories of sovereignty and '\llcm nce,
-and with the birth of the state (a lare development, a sophisticated no-
tion) came concepts of citizenship and treason. The notion of coneili-
ation merged into that of arhitration, and this in turn gave hirth toa
tion of formal judicial power, with conceprs of varhs, evidence and
vpmcedum of formalised confrontation, Criminal law hecame sophisti-
lmted developing out of the concept of eriminal liahility that of mens
Ted, puilty intention; and sometimes this in turn changed to one of ab-
solute liability, a situation in which culpability was implied whatever
the intention of the doer. Political concepts developed: doctrines such
asthose of the separation of powers, of federal government and eonsti-
futional supremacy arose; and, as sociery progressed, ever more subtle
icepts emerged, like those of status and legal personality.
The process continues, as we sec an ever-increasing number of
laws on the statute book, creq inga labyrinth of rights and duries in

o
£
3
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which the ordinary citizen quickly becomes lost, and longs for a sight
of first principles. These are now difficult ro discem: but perhaps an
understanding of the principles of jurisprudence can offer a guide, and
take us some way out of our dilemma. The young lawyer should not de-
spise knowledge, however simple its source. One of the hest Malaysian
judges” kepr a few “nutshell” guides to the law in his chambers, to
make sure that he never lost sight of first principles. It is a wise prac-
tice; often we cannot see the wood for the trees.

SURVIVAL AND LAW

Before World War 11, jurisprudence was primarily concerned with
tideas, basic concepts within which ideas of law and justice
were to be, alheir dimly, perceived. The contemporary fashion in juris-
prudence—and jurisprudence is, like ladies' dresses, subject tospec-
tacular changes™—is for a study of the ideas of particular writers on ju-
risprudence, each of them arguing the merits of his own concept of
law, usually ro the disadvantage of that of his predecessors and con-
temporaries. In consequence, the student can all too easily acquire a
false notion of the subject; suppose it to be simply a digest of the opin-
ions of particular writers, such as Harr, Kelsen and so on and begin to
bhelieve that his opinion has equal authority with the acknowledged
muasters of the subject—in which context he will note that women sen-
sibly give jurisprudence a wide berth.

And after all, why not? A writer such as Hart considers law en-
tirely within a European context. Primitive societies may merit a foot-
nore, and overseas legal systems wise enough to derive their inspira-
tion from European sources earn a mention: but the reader will look in
vain in Hart's Concept of Law, or even in such an admirable work as
Friedmann's Legal Theary, for reference to any Asian or African legal
system. Law is, it seems, a gift of Western civilisation to the rest of the

Buhagiar ). See Tun Mohamed Suffian, “Four Decades in the Law—Look-
in Trindade and Lee (eds.) The Constitution of Malaysia (1986),

We now have "Critical Legalism”, “the latest discovery of progresive juris-
prudence, which announces that it wans to bring down capitalism and its
law" (Shitley Robin Lerwin, "Law as Integrity”, The Spectator, August 2,
1986). Marxism takes many forms.

4
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world. The fact that law as a concept was known in Asia long before it
developed elsewhere is unabserved, unregarded. Were sucha book
simply astudy in analytical Eurapean jurisprudence, well and goads
but when the author suggests that it is also an essay in universal prini-
ples, then its limitations soon become apparent.

Yet in approaching the subject it is necessary for the Malaysian
reader first of all to have a reasonably accurate perception of his own
society and its own particular conceprs of law, hefore he seeks to for-
mulate any model of law. This is indeed difficulr. There are, asit were,
layers of law to be scen, like strata of sedimentary rock, revealing
events from which the thoughtful geologist may discover untapped re-
sources, the skilled archacologist clues toan understanding of past and
present, Inapproaching that perceprion, the law student hrings his
own, personal concept of law, one already formed by reading, observa-
‘tion, teaching and thought. Most of us think of law simply as a ser of
rules of conduct: yet as soon as he turns to the authorities, the student
finds that definitions of law (that subjecr which to hinscems so sim-
 ple) know noend: and soon he grows either disheartened oren-
. chanted by their variery and confusion, representing as they do the

prejudices of their crearors. It seem that in the end every definition of
law must he, like history irself, traditional and subjective.
Since the reader is here invited ro consider the origins of Malay-
sian law, it is but proper that he have some idea of the writer's ap-
'@i‘onch to the matrer. So, while Tsee Law itself as virrually beyond any
satisfacrory definition, | can at least endeavour to it my own concept
of the subject intoa personal context, in the hope that this will offer
starting point, as it were, anta basis for criticism: for the object of this
“work is, after all, to stimulate the reader into 2 more intimate knowl-
“edge of Malaysia, and to compel that reader to formulate a personal
view of law and justice in a Malagsian conrext.
First, then, the kind of law here dealt with depends upon the
e of a settled community of people, hound together by ties of kin-
pand proximity, and having common interests to he furthered and
otected. Their primary objective is survival, and the rules they ob-
are not at first consciously devised as rules. Only with the pas-
of time is the great discovery made, thar rules can be changed. In
sequence, there emerges at an carly stage an understanding of law

=g
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an instrument of change and reform, of what is now called “social

engineering'. The invocation of the mechancal is here ominous, for
as an English acsthete, Lord Clark, has said, “machines are, from the
Maxim gun to the computer, for the most part means by which a mi-
nority can keep free men in subjection.” We can take the analogy of

engineering too far.

Riilés emecge; of different kifds. St have GRgins n the ratiire
of humanity itself, and these we call, looselyand collectively, naeral
law. They are at the core of our existence. Liewelyn Powys, one of
three distinguished brothers, wrore that “in every strong and healthy
human being there is an inner knowledge of what it is good o do and
whatitis not good to da”. Out of this inner knowledge emerge the ba-
sic principles of law, and to seek to understand them we must tum ro
the great religions of the world, for it is their philosophies that nourish
these, our primary laws, brez
them; and we cease to be human; and as long as we remain human he-
ings (which in rhe general drift of contemporary society may perhaps
be not much longer) they remain constant, seemingly as eternal as the
nature from which they rake their ritle,

Such rules, based on an instinetive respect for life, truth,
and justice, are at the core of all human law, They 2
uster of secondary, essentially man-made rules, rules thar are subject
o constant review and change. In this aspect, law can be compared
with an amocha as seen under the mic
intense energy, constantly in movement, sometimes creating some-
thing new, sometimes destroying, falling back upon itself, but secking

They lie ar the heart of our humanity;

mony

re surrounded by a

sscope, animated hy a core of

ever its own survival.
Inthis view of whar, for want of a betrer term, can nevertheless be

called law, each person carries with hum, with a greater or lesser degree

of awareness, his or her own law, whose narure, quality and characte

is derived from hirth and environment. Just as the student of private
international law (or conflict of laws) will seck to attach to each individ-
ual his or her own personal law: so we can usefully enlarge that con-
ceptand observe that by using the so-called conmecting factor of domi-
cle or nationality (underwhich the law of a person’s home or country
will determine what law applies to him) we have a key toan under-
standingof the nature of law itself. In thie realm of private intema-
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tional law the jurist selects personal law as a guide to the personal rela-
tions of lifes but if we pursue the ides further, it is possible toadopr the
view that all law as we know itis persorial law. True, we can note that
the principles of, say, public law have no apparent personal content;
yetin their operation they must inevitably take what foree they pos
through known human understanding and behaviour. The law known
to lawyers cannot exist without living creatures cognisant of their own
being, condition and will.

Such heing the case, the ohject of that group of persons farming a
particular community or sociery is, that all live together in harmony.
Justas health is the narural condition of the bady, sois harmony the
natural condition of the community. Instinet and reason will be allied
in formulating those principles which make for harmony in society. In-
evitably, they cannot minister to all occasions, for we are all subject to
that random element of life, known to the lawyers as act of God,
which can disturb, destroy, create. In the Brahman rrinity we find
Siva, both creator and destroyer; in thar deification we can recogni
particular force within nature, capable of producing a tyrant or a saint:
an unpredictable, elemental foree indeed, yet one necessary to our ex-
istence as human beings.

BRIDGE TO HEAVEN
Inadopting sucha concept of law as that here outlined, it will be
seen that there are certain core elements originating in what is etemal
and immutable. Law s, in other words, the hridge between Heaven
‘and this world. Qur of these clements emerge certain beliefs such as
that relating to the sanctity of life: and this belicf gives birth to rules of
law which admir the kind of refinements known to most scriprures.
You must not kill, yes: but that particular principle, as pure in its doc-
trine as when (according to Dewteronomy) God spoke to Moses “our of
the midst of the fire, of the cloud, and of thick darkness, with jreat
ice”, has been modified by the circumstances of modern life, by s
isticated rules relating to warfare, abortion, genocide, punishment
soon. In human law there is a constant urge to refine the princi-
les of natural law, a continuous dehate hetween say, Man and Nature.
Yet while we hold o to cerrain basic beliefs, we note that even
that which might once have been said to be fised and unchanging is in

3
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fe

V(\l([l\l\l‘]kLl o change: even the laws of genetics are no longes
from experiment. As the Buddhist notes, all things are ina srate of
flux: and this is as true of law, as of those whom law affects.

Tt is, alas, the modern fashion to think of law only as positive law,
law posited, laid down by same sort of patriarchal figure or auchoriry:
and positive law is often at odds, or at least in a state of tension, with
the concepts of natural law, We may read a constitution, note that a
particular Act must he i accordance with law, and consider whether
the Act must conform with the letter of the relevant written law, or
whether it must conform to those principles which we sigmificantly
those principles of fair play and decency which
aw student discovers

term nanaal justic
maintain the basic harmony of society. So the
that the word law can mean something wider, different, deeper than
the simple notion of a law agreed to by a particular group of people
(usually men) on hehalf of the rest of society. When we seek to define
nosolidity, no firm definition, itis as if we picked up a

law there
handful of water.

Again, attempts are from time to time made, to define law by rela-
tion toits functions, its agents. Ifa manis found in possession of a dan-
perous drug, a positive law may stae that he is to he hanged. That, we
may say emphatically, is the law: but exactly whatisit thar constitutes
such alaw? In practical terms, law can beseen at this level as a state.
ment of the consequences of certain actions, culminating in a State
execution. Whao has given the State (itself a myth) and its officials the
authority toarrest, try and kill a human being, possibly a stranger in
theirmidst? They themsclves: the citizens of the stare have devised a
theory of law, erected a legislature, endowed it with authoriry and, by
means of a positive law, an enactment of the legislature, have con-
ferred a power of controlled violence upon some of themselves; set up
ajudicial system to seek out and sentence the guilry; and activated the
administrative machinery to achieve a penal, in this case lethal end, in
the furtherance of what rthose in authority see as the public welfare.

Thatis all, nothing more, but nothing less. Law in this situation is,
as those Americans of the so-called yealist school would affirm, simply
set of instructions addressed direetly to officals, indirectly to the pub-
lic. We can dignify such instructions with the name of Act of Parlia-
Enactment, decree and so on, but in practice they

ment, Ordinance
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5 to groups of civil servants o behave i a particular fashion;
consequience of disobedience, that is tosay, in legal terms the
of these orders, will be some sort of punishment for the civil
orother individual involved.
tem we can 12 system

requires the existence of  sophisticated concept of law and of
ing and law-enforcing agencies. Onee such a system is estab-
d, it virtually creates and evolves new law; the longer it persists

terits authority, the more it proliferates, adapts itself ro new
ology. Of old, the invention of printing led to the institution of
offering useful precedents, guides to behaviour; now we
such extraordinary inventions as Lexis, in which; with the aid of
er and asatellite, the researcher he toamass of printed
aterial, to find in a few seconds the answer toa question that
otherwise take perhaps a liforime of rescarch.

Morality, the mother of law, is 3 word that compels our curiosity,
though our inquiries may be. Edmund Burke, author of Reflec-
s o the Revolion i France (1790), once observed:’

Dark and inscrutable are the ways by which we came into the
world. The instincts which give rise to this mysterious process of

ture are not of our making. But our of physical causes, un-
o us, perhaps unknowable, arise moral duties; which, we
are able perfectly to comprehend, we are bound indispensably to
perform ... We have abligations to mankind at large, whichare
mot in consequence of voluntary pact. They arise from the rela-
tion of man to man, and the relation of man to God, which rela-
 tions are not matters of choice.

Burke was of course writing at a time when

the school of Rousseau, which dominated on the Continent in
the last half of the 18th century, represented mnnkind asa being

 Quotedin Chyarles Parkin, The Moral Basis o Burke's Poliical Thought
(1956, repr. 1968), 30.
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who comes intoe:

stence essentially good, and it attribured all
the moral evils of the world not to any innate tendencies to vice
but to superstition, vicious institurions, misleading education,
hadly organised sociery.”

Such ideas had heen anticipated by Chinese philosophers, notably
Confuucius. Yer, asa Buddhist writer has noriced,”

the recogmition of the difference berween right and wrong is not
the same in all nations, and has changed considerably during the
ages ... Morality arises when the intelligence develops sufficiently
to recognise the social value of certain habirs, which will then be
considered moral. Thus not God forms the basis of morality, but
life in society. And o be ‘out of society” is sufficient sancrion for
this moral law, and has a much greater restncting influence than
any threat of hell.

Whether morality is merely fossilised habit, objecrive and utilirar-
fanin its origin, is a nice point for debate. Van Zeyst takes the view'”
that

the pricks of our conscience, the remorse after committing sin, are
nosigns of the existence of a supreme legislator. The so-called dic-
tates of conscience are merely forms of social traditions, and de-
pendent on social conditions, social reforms, heredity, education
and environment.

Such a pragmatic view would no doubr satisfy most contemporary
legislarors, particularly the agnosties and atheists amongst them, and
mast especially those dedicated to the use of Lz
whatis

v as an instrument of
alled “social engineering yet ever there lurks in the back-
sround a notion of something divine in Man; of those obligations aris-
ing from that relation of man ro man and the universe at which Burke
hints.

" Lucky, The Map of Life (rev. 1900), 72.
Henry van Zeyst, Towards the Trah (Colombo, 1979), 40
" Ihid., 39.

[
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In the study of an apparently primitive sociery, the self-styled civi-
observer may well he surprised. The old man in the backwaters of
falaysian kempong may well have a better notion of law than the
sociologist who patronisingly observes him. Owen Rurter,
ce a magistrate with the British North Borneo Chartered Company
th, wrote in 1929 that:

“The closer study ane gives to [the native law of Sabah], the more
one realises how the pagans, whom so many Europeans regard

contemptuously as ‘savage’ are entitled to respect. The sympa
thetic investigator who is sufficientdy brondminded to set aside the
‘conventional standards of ethics and morality to which he himself
“has grown accustomed, and to examine native customs, not by his
~own standards, hut having in mind local conditions and judging

them purely from the angle of equity and common sense, may well
view with amazement the elaborare and oquitable hody of faw.
‘which these primitive peoples, with no writing, no leaming, no
past civilisation, have builvup. These fundamental principles of
pagan justice are not at vanance with our own, and it is interest-
ing to note that in North Boreo married women obtaitied the
right of holding properry and equal rights of divorce with men,
centuries before the women of Great Britain obtained theirs

Insucha way did the ethics and morality of the people of Sabah
Ve rise to a legal system which gained the respect of a scholarly ob-

Insome fashion or other a tribe or peaple leamn to survive over
centuries. This survival is founded in the unselfeonscious develop-
of aset of riiles of hehaviour which we term, loosely, morality
word itself having its oot in custom) and which ofter develops
stom and law, once it has been rested by experience and found
enduring value.
 fashions change, in morality, in law. Any society is, like any in-
constantly colliding with novel siruations requiring a d
their resolution. Habit, custom or precedent will inmost ¢
e asatisfactory answer: bur on oce:

asion no solution is available
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from memory or the past, and it is necessary to contrive one from rea-
son. An individual faced with a personal erisis either breaks down, or
survives; as human beings, we meet such erises almost every day; sini-
larly, society itself, when faced with an extraordinary situation, must
survive by finding a solution, or fall into anarchy. In such a situation
law is novel and necessary, for probably most would agree with
Gioethe, that disorder is worse than injustice. Such, too, is the theme
of many of Shak:
der, harmony, stability.

Let us suppose that a wave of drug addiction sweeps through a
state, threatening the health of the young, the future of that sociery.
What todo? The wise men devise rules ro eradicare the addiction, or
at least, to minimise its worst excesses. Here, they collide with the prin-
ciples of human hehaviour, with the principle that personal pleasurc is
the primary objective of a majority of human beings; so that the law
they devise must represent a balance between what s ideal, and what
is possible. What is essential, is that the foundations of society itsell
must somehow be kept intact.

1f, then, we think of law as a sort of hed of Procrustes, into which
everyone must fir, we shall ert. There are limits to the lawmaking proc-
ess: and in any case, not all citizens will obey the positive law of the
state, either through ignorance (which curiously enough is never ac-
cepted as a defence to, but may go ro the mitigation of the penalty pre-
scribed by a criminal law) or deliberately (in the hope of escaping, or
possibly of courting punishment). Positive law, then, the sort of man-
made law that monopolises our general concept of kuw, hasits limita-
tions, its weaknesses. [t is not as effective an instrument of social jus-
tice as the majesty of its name suggests: but it s the great weapon of
the modern lawmaker.

peare’s plays: there may be no price too high for or-

TOWARDS THE RUKUNEGARA

The evolution of Malaysia can be seen as a history of various kinds
of people coming together into groups, forming political societies and
adopting certain procedures for the effective ardering of those socie-
ties. This s a pragmatic process, moving hesitantly by means of experi-
ments that may or may not develop into precedents. Mankind's his-
tory is one of a diffusion of ideas, of knowledpe growing out of an un-

12
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enown nimberof cultures, founded in hahits dictared by the chance
gircumstances of residence, chimate, necessity and belief. In the course
nm\., all such societies develop customs, ways of behaviour that are
pted as pencrally valid and proper. Tocall these customs noms
ary nules (to turn to the vocabulary of a Kelsen or a Hart) is to seek
joimpose one's own concepts of order upon them: but in any case, the
used to deseribe these phenomena are themselves often en-
ed with ambiguity. What we see is coloured hy what we wish or ex-
et tosee, andin expressing ourselves we are mited by a vocahulary
ich, as yet, can seldom interprer our thoughes with accuracy. Even
the most nice and exacting of writers, words are crude instruments
-the transfer of thoughr.
Yet assuming thar out of a particular group of men and womien
i in the sense
eir being rules of hunan action established by long usage and re
rded as binding on their legatees, there seems ro be lietle doubt that
hey acquire their authority by the momentum of general aceeprance.
ile the word adat itself has a varicty of meanings, when combined
hL word law the term acquires a more limited and concise mean-
ecret licsin )t:u)l\\tnslld] narure. v va ts power and

Ournnlu (e prul Consensts l‘lwmuhu\ut'gm/cmmcmi elf
18:als0 emerged: a concepr in furn giving rise to the theory of govern-

le called demurcratic, that is to say, a form of government based on
principle that palitical power lies in the will of the majority, and
t the elecred representatives of the peaple can give effect to that
 often 1o be expressed in positive laws. Such a form of government
degenerate intoa tyranny, for it depends upon the willingness of
minority to accept the will of the majority; and since mankind
rtunately, not so constructed as to attain to a general conformityof.
Pinion on each and every social issuc, a constant state of rension

be rolerated and accepted in any democratic sociery. Further-
e, due o the vitality of the contemporary medin—television, radin
the press—small “pressure groups”, bands of individuals dedicared

13
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ta limited political objectives, can often be highly effective in persuad-
ing the majority of the virtues of those objectives.

When we tur to the area of government, then, we find the con-
cept of positive Jaw of such value, that political principles themselves
are embaodied in a special law, often given a degree of supremacy over
allather law, and rermed a constitution. Here, the concepts of Law and
politics eet: but law itself can achieve nothing, it requires activation.
Saitis, thar the engines that mave, say, the Federnl Constiturion of
Malaysia itself are political parties, groups of men and women hound
together by political objectives on which they all agree.

Oddly enough, withour the existence of at least one political
party, the provisions of the Constitution hecome meaningless. One
provision of the Constitution requires that the Prime Minister, the
most powerful figure within government, must in effect be the mem-
ber of the House of Representatives (Dewen Rakyar) who is likely o
command the confidence of the majority of the members of that
House. His appointment is therefore related toa practical abiliry to ob-
tain the support of that political party, or group of palitical parties,
which can muster a majority from the roral number of members of the
House of Representatives. Add to this the fact that the appointmeny is
in the discretionary power of the King (Yang di-Pertuan Agong) (al-
though obviously the King must himself have regard to political reali-
ties), and we encounter another, necessary arei of certainty, For there
15 no mentionin the constitution of the necessity for the political par-
ties: an extraordinary omission in a law intended to provide rhe hasic
principles and machinery for orderly government. Political partics are
the very engines, the mative power of the Constitution. Evenvin the
realm of so-called prblic kaw ther
aps

are, then, significant, cven serious

Far, to go a fittle further into the matter and as a necessary digres-
sion, political parties depend for their existence natonly upon a law
wnder which they can be formed, but upon a healthy active member-
ship and supply of funds. Elections, those periodic expressions of the
people’s will, are not fought withou the expenditure of money, as well
as of ime and effort, and it is in this dark area of democracy that seeds
o corruption ean germinare, take roorand flourish. A large political
party requires massive financial provision; that provision often comes
i1 the form of gifts from wealthy individuals and conp

ations; and

14
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the party isin power, those who have conmributed to s sneces
aturally look tor for a suitable recompense. The roons of democracy
in muddy waters indeed: and yer, it s out of our elected assemblics
ws emerge, like the lotus from the mire. Ie may be,
W pre nluuxl iw custom s in ;,uwml c]x er to the peo-

ysian society peculiar to
ysia, U nh.mpy civil disisters arising in May 1969 led 1o a meeting
representatives of various national orgamsations within the coun-

. Anxious toreachia brond peneral consensus on those prirciples re
wtire of a peacefil Malaysia, they agreed
asic nati idealogy known as the Rukunegara (nikun mean-
principle, negara; nation). The resulting docunent runs ro sonie
enty thousand words, and has as its objective racial unity withina
and democratic sociery, Whileitis in no sensea legal document it
as has been pointed out by a distinguished observer,” “a constitu-

! document be itexpresses the spitit of the Constitution
thich would make the Constitution workable in the Malaysian soci-
" Tts essence is setout in five brief principles stressing belief in God,
Ity to the King and the nation, loyalty to the Constirution, the nule
w and good behaviour and moraliry. No study of contemporary
lity in Malaysia can neglect this parriciilar document (even if
n time to time it appears to fall o eclipse) since it offers a profile

e model citizen: monorheist, patriotic, submissive to authority,
dient to the dictates of moraliry and the law, Fragile as it may scem,
istic though it may appear, neglected thoughit often may be, the

egarais n necessary foundation of national unity in Malay,

h
- KNOWLEDGE OF LAW
Whamvcl itsorigin, however (and he would be a bold man, who

uld identify the origin of law) the significance and effectiveness of

law depends upon the extent of popular knowledge of its exist-
ice, and acceptance of its conseguences, by those to whom it applics
an Sri Dato Haji Molid Salleh bin ‘\\V s Comstitweetont, Law antdl Judiciary

(1984), 231 Sce also Syed Hus “The Rukunegara and the Re-

‘!ﬂ;\wDLn\qu. i aysia, Puctfte Commiouty, Vol. 2, No. 4 (July
7).

is
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ar towhom it is directed. Such a cognitive jurisprudence (as we nay
callit, sinee it depends upon recognition, or knowledge) depends, not
necessarilyon an appreciation of any articulation of the law orits
act wording, but rather upon an understanding of its general princi-
ples. For example, the ordinary citizen will understand and accept the
fact that homicide that is ot justifiable is a crime; he will know that
Killing a human being is in most instances murder; but the refinements
of the relevant law will not be known to him in any derail, In a vague
fashion he will know what the law is, but its exact content is likely to
remain unknown to him until he dies; and evenif he is cnmeshed in
the law as, say, an aceused on a charge of murder, he will view the pro-
ceedings without, in most cases, really understanding the nature of the
charge, the character of the evidence, or the behaviour of all those
agents of the law entrusted witha power of life or death over hum, save
in the most vague, diffuse way.

After all, his understanding is conditioned by bis life, and that will
have been lived inignorance of the derails of the law
rary law has hecome a sort of arcane science, an understanding of
which can e acquired only after traiming in its own peculiar principles
and logic. For the average citizen law itselfis virtually unknown, per-
haps even irrelevant: but he has an intuitive sense of right and wrong,
and no doubr believes, or at least hopes, that the law known to lawyers
1s consonant with thars

In the more obscure areas of law, such as property law, company
law, revene law and the like, where the ordinary citizen is unlikely to
venture, his tnderstanding is even more vague, He truses that the law
will work to honesty, fair dealing and upright hehaviour but tends, as
hee gets older, to become sceptical: and when the possibility of enrich-
ment arises he becomes cymcal, believing the more complex the law,
the more casily it can be manipulared to the advantage of the rch who
can employ the best—and therefore, it seems, the most expensi re—of
lawyers.

Much of the confusion attendant upon a knowledge of law arises
from the fact that the concept of personal responsibility for individual
actions emerges but slowly in the evolution of a legal system. At first,
law is but dimly perceived as an instrument of justice. Addicts of Gil-
bertand Sullivan will remember the Mikado's observations when Ko-

and contempo-

nse.
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We had noidea.
1 knew norhing ahout it.

That's the pathetic part of it. Unfortunately, the
fool of an Actsays ‘Compassing the death of the
Heir Apparent.’ There's not a word about a
mistake—or not knowing—or having no
notion—or not heing there ... There should be,
of course—Bur there isn't. That's the slovenly:
way in which these Acts are always drawn.
However, cheer up, itll be alright. I'l have it
altered next session. Now, let's see about your
execution—uwill after hincheon suit you?
Canyouwait till then?"

Apart from the slow evolution of the concept of mens rea, guilty in-
tion, in early days the agent or instrument of a crime was some-
blamed. "Only as recently as 1846 there was abolished in Eng-
[ the law of decdand, wherehy not only a beast that kills a man, bur
wheel that runs over him, or a tree that crushes him, were deo
, or ‘given to God', being forfeited and sold for the pooe™™
[tis,” says Hobbes, “peculiar to the Nature of man to be inquisi-
into the Causes of Events they see, some more, same less." In the
days of a legal system, however, thereis lirtle of the inguisitive,
of wonder: only with the enlargement of kinowledge of the law:
ature comes a beginning of understanding of the laws of man.

8. Gilbert, The Mikado, Act 11.
Edward Clodd, Animesm (1905), 44.
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Evenina reasonably sophisticated sociery, knowledge may emerge but
dowly. A modem historian wrires™

Uil 1945 [Japan] had no system of fixed law. It had maxums, be-
haviour codes, concepts of justice expressed in ideograms—ex-
actly asin ancient Egypt. But it had no proper penal code; no
tem of statutory law; no judge-controlled code of common law
cither, The relationship berween authority and those subject i
was hidden, often on important points. The constitution itself was
uncertain. Tt did not impose a definite system of rights and duties.
Prince Ito, whodrew up the Meiji Constitution, wrote 4 commen-
tary on what it meant; bur this book was a matter of dispure, and

often aut of official favour. The law was not sovereign.

Toy this extent Malaysia has been and is in advance of Japan: the
sovereignty of the law has never, from carliest days, been in dispute.

FAITHFUL STREAM

With the evolution of the law comes not only a formalised leg
ture, but the institution of the office of judge, sitting ina court as the
custodian and interpreter of the law, He is served by the specialists
now termed lawers; with industry and skill, all combine to produce ju-
sns; and these decisions emerge in an unending stream, a

1

dicial decis

" Paul Johnson, A History of the Modern World (1984), 179. But the Japa-
pese were not unacquainted with Law. [t is common knowledge that
the Tarig penal code was readily incorporated into Japan during the Nara
and Heian periods, especially in the wisieryo (itsu, the criminal code, rvo
Sdministrative regulations in Japanese, or helingin Chinese). The Tang
panel code, with Confucian morals asits basis, was one of the most ad-
vanced penal codes of its time. While there was muclymodificationof
these codes, the unwritten tradition of the liws remained as strong as the
Confucian teachings themselves in Japan: The Neo-Confucian tradition,
eapeciully the Chu Hstschool, started to attenuate during the carly
Tokugawa period, but it continued to co-exist with the Japanised Laws,
and in the social structure of Tokugawa society it often preceded legal
codes. Only when there was a breach of the tradition was the legal code
invoked against an offenden” (Tales of Japanese Justice, thars Suikaku,
wranslated by Thomis M. Kando and Alfred H. Marks [1980], xvi.)

18
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eam canstantly changing its course, but faithiul 1o the characrer of
e people. Society may from time fo time disapprove of a particular
gof a judpe, and then seek improvement by legistative reform; but
ich cases are rare., So, the river of Malaysian law lows on towards a
stant ocean of world law.

Yet the courtswe know are courts of law, not justice: for justice is
e, and in a study of law justice its i the curtons disguis
natural justice) has little or no relevance. Justice is as the sun, shining
astrerch of land: or, as the proverb says, menyelademyg bagai panas di

adang. Law is one of the means by which we strive for justice: but
aswe strive, we know that seldom do we succeed, and that the
we can hope for is that harmony of the li, thar balance hetween
yinand the yang, that is the objecr and glory of old Chinese law,
, we may say, is like i glass, sometimes clear, sometimes obscure,
ses the light of justice. It is an imperfect instrument,
W

LIGHT ON THE JOURNEY
Ina universal context, the world in which we live and have aur
ing s but a speck of dust. When life first emerged on this blue and
graceful planct we donot know, and our ancestry is hidden i the
mists of unrecarded rune. From a brute condition, man has emerged
10 the poor degree of civilisation he knows taday, and in thar emer-
ce has worked onr vague theories of religion and lnw ro sustain and
ist him in his pilgrimage to some distant and unknown goal.

But man-made law is an uncertain, flickering candle to lead us ont
fthe darkness and confusion of vur society, and it s to be doubted
ether, in the end, it will prove of lasting value. Afterall, itis in our
s, in the conduct shaped by the dictates of our sympathies, in the
nse of conscience that comes upon usas s divine gift, that rthe only
law comes. As Justinian's lawyers said, to live honestly, toinjure

man, to give every man his due, these principles comprise the
thole of the law, and the rest is bur artifice, entertainment for lawycers,
tof little inrerest to others, To love Ged, to love ane's neighbour as
teself: so taught a grear propher: and perhaps, again, this isanother
pression of the whole of the law. W can find many definitions of
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law, we can even contrive definitions of justice: but in the endl, the
prophets of the world's great religions have given us all we need to
guide us on our journey.

For law, like religion, tries to place man at the centre of things.
Whether this is an accurate interpretation of the world, still less of the
universe, is to be doubted; buritis the principle on which the lawyer
looks at law and society, seeing in man the latest plory of evolurion,
and finding man's greatest strengthin his discipline of thoughr. With
the skilful imagination he inherits from his childhood, man can con-
centrate upon and exploit the nucleus of a though, pursue it with un-
flagging renacity until the thought is exhausted and a new one rakes
its place. Much that we learn has to be unleamnt under the stress of
new situations; indeed, half a lifetime is spent in leaming, and the
other half inunlearmning: such is the manner in which men progres:
Manis the Monkey of Chinese legend, woman the Pandora of Greek
miyth, We are full of zest and curiosity, but our passion for order, for the
sssion of even a crude form of justice, has taken us on the grear

expr
journey of mankind, to the present recognition and ereation of man-
made law, This s a start. In years to come law may perhaps be seen, as
the old Confuicianists saw it, as sonething for the barbarians, as rules
nocivilised man will need, for he will observe them by instinet.

Whether that golden age will come is to be doubted, for the var-
ied appetites of man have created so complexa series of systems of
laws, so costly an appararus for the imposition of order and the control
of the environment, that the laws of men seem likely to grow more in-
valved year by year. The armies of lawyers increase. In this situation, a
wise student will see merit in considering the nature of jurisprudence,
led upon rointerpret the details of any writren law.

when he s ca




Chapter 2
EQUALITY

WHEN WE USE the word “law" we invoke a concepr of equality.
Even tolegislare for men and women by means of rules implies, ina cu-
way, that all are to be treated equally. And this concept of equal-
is given a firm foundation in Arricle 8(1) of the Constitation it
thich confidently proclims that “all persons are equal hefore the law
nd entitled to the equal prorecrion of the law.
This modem expression of the principle of equality owes much 1o
e influence of an English writer, Dicey, who by the rule of law “un-
ood, amongst other things, 'the idea of legality or of the universal
ubjection of all clisses ro one law administered by the ordinary

! Thisidea of the rule of law retains a buoyant populanity and
coloured the evolution of modern concepts of fundamental rights
asan English writer ohserves

What is to be understood by treating producers and congumers,
cials and non-officials, farmers and manufacturers, soldiers
and civilians, married men and bachelors, adulis and minors, all
alike or imposing the same burdens on all, when their sinartions,
capacitics, duties, and obligations are different and ought to he so!

A Singapore writer, Huang- Thio, points out, truly enough, thar
courts have interpreted ‘equal protection of the laws' tomean the
tion of equal laws".” In the making of laws it is often necessary

M.Huung»Thiu‘ “Equal Protection sind Rational Clsification,” (1963)
blic Law 412 a¢ 413.
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rodiseriminare; in one law legislators may deal with the duties of eni-
ployers, in athers with those of manufacturers, landlords and so on, so
that to the casual eye there is a constant streany of discriminations thar
are inno way consistent with the principle of equality. The law secks
equality, yet it imposes different burdens upon different classes of per-
sons: how is it posstble to reconcile the objective of equality with the

necessity of discnmination?
“Impaled on the homs of this dilemma,” writes Huang Thio,”

the courts have soughr to reconcile these conflicring interests by
evolving the doctrine of reasonable classification, .. a classifica-
tion will be sustained if it is reasonable. The basis of this doctrine
is thar the guarantee of cquality before the law and equal prorec-

tion of the laws does not require all persons to be treared alike, bur
thatonly persons in like circumstances must be treated alike. Thus,
a classification is reasonable if it treats persons similarly placed ina
stmilar fashion, and the measure of reasonableness depends on
the degree of success in dealing wirh those similarly situated.

Things are nat, then, always what they seem, and even noble seriri-
ments can he couched in what the English call weasel words or muslead-
ing terms. In Animal Fann (1945), Orwell shows how, ina politic
ety, the principle thar *All animals are equal” can be transformed into a
paramount principle tlmv “All animals are equal but some animals are
more equal tharathers”” Iris nor ditficulr ro satirise the principle, yet it
isanimportant and perennial one. Aristotle noted” that

soci-

itis thought that justice is equality, and so it is, though not for
rybody bur only for those whaare equals; and it is thought that -
equality is just, for so indeed it is, though not for everybody, bur

v

for thase who are inequal ...

Ibidl., 413-414

Anmal Farmchapter X. George Orwell also illustraces the manrer in
which another absolute principle, “Noanimal shall kill nnother animal®
(The Sixth Commandment, chapter 1) becomes (chapter VI “Noani
il shall kil any other animal withour caese”

Polizees, 111, Vol 8
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EQUALITY

words find a reflection in Article 153 of the Constitution, which
ides for cortain special priviloges for Malays and natives of Sabah
nd Sarawak: the rationale of the provision being, that these peoples
out froma position of disadvantage and inequaliry nfnppuruumy,
compared with other citizens, On this ; isstmption the law therefore
erposes in a rough and ready
inequality so perceived.
Acmmdummn of the application of the prnciple of equality indi-
ar more difficult woachicve than the legislator may at
suppoae Tris easy enotgh to res ay, aquota of scholarships,
ersity places, trade licences and the like for one no doubr deserv-
section of the community, but the gnestion remains, will suchne-
achieve that equality whichiis the ohjeer of the privileges so con-
d? Sadurski, an Australizn writer, has remarked thar:

nery to redre

Since it is absurd to postulate identical treatment of people irre-
spectiveof characteristics such as age, sex and profession, we must
conclude thar equality hefore the bw reguires equal treatment of
 relevantly cqunl people. Whirt chiracteristics of pecple are rele-
vant depends om substanrive vilue-judgments ahout the justice of
aparticular practice, [t is not that we believe thar the law s jost by
- virtue of its being eoual but racher, we believe thar ivis cgual on
the basis that it is just. The judgments abour equality (and about
-~ discriminarion) derive from prior moral judgnients which are nor
based on the value of equaliy itsel.

memhh initsintention as Article 153 may be, it is based upon

irious classification, in which policy may ¢l nh with objecrive. To
ptthe words of another contemporary writer’

inorder o trent all persans egually, 1o provide seiine equality of
OppOrtunity, sucicty mist give more attention to those with fewer
horn into the less favourable social posi-

adursks, “The Morality of Potenunl Treatment (The Compet-
g Jurisprudential and Maral /\mumcnh) ! Melboome Uneversies Law Re-
W Vol 14, Dicember 1984, 572.600 at 572-573

s, A Theory of Justice, 100

201, cited by Wojciech Sadurski, op. cit.
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tions. The idea is taredress the bias of contingencies i the diree-
tion of equality.

All thisis reasonable enovgh bur the nature of the handicaps suf-

fered and the price to be paid 1+ the restof society, rich and poor alike,
for therr removal 1s not so casy to assess, The Constitution of India re-
fers” to “hackward classes™, bur the task of identifying such classes
proved difficult indeed, What are the bases of identification  f these
handicaps: poverty, apathy, ignorance orwhat! And what:. horiry
laas society, through the agency of the Stare, to seek toalter human
personality? These questions cut deep, What does seem clear (to
quote the Australian writer Sadurski again) is that “preferential trear-

mient does nor cure causes, it operates only in the sphere of conse-
quences.””

Onecan write at length on the subject of equality, and yet say lit-
tle. For a due discussion of the subject, the reader is direcred to worl
on public law, where theory and practice enter into conflict, Sufficient
here, therefore, to observe that Brennan |, an Australian judge, has
summied up the matter, " by capturing the essence of the probleni:

Formal equaliry hefore the law is an engine of oppression destruc-
tive of human digniry if the law entrenches incqualities 'in the po-
litical, cconomic, social, cultral or any other field of public life'.

Article 16(4).

Discussion of Article 153 of the Constitution is unfortunately inhibited by
an emergency amendment to the Sedition Act (see Act 15 asamended by
the Emergency (Essential Powers) Ordinance 1970 (PU! (A) 282/1970]).
Itis seditious, in consequence, “to question any ... privilege .. established
orprotected by Article 153", except “in relation to the implementation™
thereof: see section 3 of the Act, as amended. The prohibition extends
even to parliamentary proceedings.

In Gerhardy v Broun (1955) 59 ALJR 311, quated in Sadurski, "Equality
before the law: a conceptual analysis" (Avstralian Law Jowmal, Vol. 60
(1986), 131). For a useful commentary on Article 8 of the Constitution,
see the observations of Suffian LP in Daud Hary bm Haji ldvs v Public
Prosecutor [1977] 2 ML) 155 at 165-166.
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Chapter 3
PERSPECTIVE

RIVERS AND HISTORY
Such principles of human hehaviour as we are familiar with are
invention of people living in society. Exactly when the principles
wwere discovered, exactly when it was seen not to be immutable,
hese are mysterics beyond our knowledge, for the history we know is,
ts furthest reaches into the past, only tradition, hearsay at its most
¢ remove. Nevertheless, our of the defting communities of the
comes our knowledge of law: and when we look ata map of
east Asia we can see that thiree or four vast river systems have
ftated the pattern of history and imposed a way of life upon all the
les of the region. And, whether we like it or not, our rules of be-

ent.
Far to the north of Malaysia, flowing out of the great range of
ountains that culminates in the plateau of the Himalayas, rise the
great rivers that have shaped, and contintie to shape the history of In-
Southeast Asia and China. Of these, the nearest to Malaysia is the
0 Phrya in Thailand, which waters a great piain rich inalluvia,
ing as the rice-howl of Asia. And it is by no aceident of history that
aysia is as yet notself-sufficient in rice, for the character of its land
ferent; and it is that characrer which has dictated, and continues

The Malay peninsula is a nartow strip of land extending from the
ith of Thailand and the Asian mainland, ro the shallow waters of
South China Sea: a peninsula dominated by a great ridge of moun-
s running as a backbone down the peninsula for same three hun-
dred miles. Sometimes these mountains climb to six or seven thou-
dfeet in heighti and all are covered in the tropical rainforest that
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lives on the thyrthms of the monsoon rains and tropical suns. Between
the mountains and the sca—the Indian Ocean and the Straits of
Malacea on the west and the South China Sea on the east—are strips
of lowland, broken by rivers and estuaric
sertled, laboured and developed a civilisation.

Beingin the tropics, Malaysia knows no extremes of cold, na large
variarions i temperature, Withm irs equarorial elimare one can look
at the vigorous green foli .un] shrubs and be inable o s
sess the time of year: wherens in, say England, the home of the com-
mon law, the progress of the seasons s matched by annual growth and
decay, acyele of birth and death, a round of confrontations with the
rhythms of the tuming year. It is not surprising that in such o climare as
that of England the adversary system of |z
which the fon, ritual argument, humiliation: asys-
tem described by the Chief Justice of the United Srates, i an address
o the American Law Institute in 1985, as*
inefficient.”

Stripped of its common law nfluences (to which we will return)
Malaysin would lave developed long before now its own legal system,

it is on these serips that

men

ol

w develope ysten of

‘costly, painful, destructive,

one based on compramise rather than confrontation. For the chmare
in which men live affects their way of life ind 1herefore their way of
thought. The seaand the northeast and southwest monsoons modify
the climate and, in tum, weather the soils of ysiat. Ramforest
still oecupies some six-tenths of the surface area of West Malaysia,
mangrove and swamp forest almost another tenth, so that much less
than a tenth of the land can be regarded as chenueally fertile. Nor for
Malaysia such great padi arcas as those of the Thai or Java plains.
Sinularly, East Malaysia is another elongated strap of land, almaost
seven hundred miles long and a hundred and fifty nules deep,
Dounded by the shallow waters of the South Chitia Sea and a land
houndary of almost a thousand miles with Kalimantan, Indonesian
Borneo, A range of mountains dominated by Mounr Kinabalu
{13,455 feet) cuts acrass the great island of Borneo, from norcheast ta
southwest, and this range waters its great forests; the tropical ring
have created great rvers like the Regangof Sarawak and the
Kinahatangan of Sabah, cach over three hindred miles Tong, and mivi-
gable for well avera third of their lengeh, As in West Malaysia, the soil
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r; only in Sahalis there an appreciable aren of ferpile l2
est, foarhills, lowlands and mangrove hannred by

acters as the orang-utan, the hombill, the honey bear, and thar
all, shy delicate and solitary vegetarian, the movsedecr, so beloved

alay fable, offer bleak prospects for harvest. Fishing and shifting
rivation rule the lives of most of the inhabitants, an cconomy forti-
ed by such crops as rubber, pepper, palm oil, sago, vegetables
s, anything thar can be sold for cash.
Yet just as a child may enjoya forrunate srarus by being wise
gh tosclect happy and prosperous parents, so a country nuy be
by reason of irs position in the world, The Malay penir
ween and contrals the main rrade routes to and from China and
Far East on the one side, and India, Arabia and Europe on the
ter. Out of the aceidents of geography flows the creation of the Ma-
sian nation.
That nation is, then, the consequence of i destiny imposed by ge-
iphy and history. Under the annual rhythms of the monsoon grear
sts developed on the granite and limestone mountains, providing
efit toa world hungry for imber. Followmng in the wake of the In-
ial Revoluton in the west, m the 19th century, an inereased use
gave a violent imperus to tin mining, although tin has now lost
searlier importance. Tin had been mined in Malaysia since the 9th
buteno il modern times did Malaysia spring to the fore as
WO\'ldblL.h{lI\L producer of tine Not only tin. Malaysia is also one:
the world's largest praducers of rubber, and the world's leading ex-
of palm oil. Rubber, tin, timber, palim oil, together wirh oil and
| gas: all these, produc
development of Malaysian history and its |

o

at can be sold for cash, have affected
as well asits econ-

INLAND JUNGLE

For many lawyers, Malaysian legal history begins with the arrival
cis Light in Penang in 1786; and the sense of *legal chaos”,
by Braddell as existing in that settlement until the first Charrer
stice brought enlighrenment and the rule of law, haugrs the mind
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The travellerin Malaysia will somerinmes encounter hanks of
heavy must obscuring the ridges, hills and valley, of the inland jungle,
and thesegve hima sense of unease, rendermg bus whereibours un
cortain, his destinarion unclear Toa Liege deeree, the legal lustoran of
rodayis in the position of such atraveller. Insome arcas ot resenrcly,
there s light and a clear view; but m orher areas all is dark and vague,
and he conproceed only by guess, imuition and, perhaps, an o
sional inspiration. The annals of histary wall eell him of the movements
of people, of the careers of rulers, of the rise and fall of empires: but to
what extent there was law, towhat degree anyrhing orher than caprice

regulated human relationships and society, remains as deepa subject

s tharof death, in the grear dialogue 1o be found in the Katha U

shed.

Wihat is itpostant tonote, perhaps, is that there were kingdoms
and sultanates long before the common law arrived it the Strans Set-
tlements herween 1786 and 1824 :nd thar Malaysia possessed its own
legnl systems long before iy Westerniers appeared an the s
Speaking to the Federal Council in 1927, Sir Hugh Clifford reterred ta
the ald law of Malaya, as it was before the acnval of the Brinsh: the
huderom shewet, Tshamic Taw; the Keoon, trisdiional s, somerimes wrt-
ten, sometinies not; and the hndaon adat, customary law “enshrined
onlyin the memones and the hearts of men." Bur these were thenin
decay and the cotintry was inatransitional phase out of which wauld

)

emuergre, 1 less than a century, anndependent Maliwsia, I the course
af that evolution, law was the tool of the polincians who created inde
pendence, ind s importance to that end probably cannor be overest-
mared.

Even so, itis difficul wo assess the accurancy of many legal records
of the past, especially in relation to Malaysia, for it is uncertam
whether, and if so to what extent, these records reflect reality with any
degree of aceuracy. Accustomed toa large corpus of published maren-
als, the wester histoman can proceed by slow bur definire degrees ro-
wards an ascertainment of truth, In Malaysia things are ditferent, A
hostile climate destroys the writren word i short fime; heat, damp.
the depredations of inseers, to say nothing of the ordinary hazards of
Tife, work against the perpecuation of testimonys so that in the end we
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en left only with an oral radition of what onee was. In that oral

dition, history and lircrarure merge, facr and fancy combine.

'MISTY ORIGIN
actly whar are the orign:
is does, inspite of the acavities of legiska
jate definition of a “Malay”. The Malay peninsula has been in-
for at least 6,000 years, nnd in that time wave after wave of im
ants has arrived. Some cime trom Yanman i the north, others
m Sumatra in the west, Java in the south, ench wave rending, in the
rsal fashion of immigrants, to dnve its predecessors further in-

o the Malay people remains ob-

ive draftsmen, any

After the abyrigines and the Maliys came Arab and Indian trad-
eir ships taking advantage of the monsoonwinds. With them
Hincu influences thar persist o the presenr day, and wieh themy,
o, Hinduism and Buddhisin, On the trade roure:
ddressing itself to the common penple,

ime slam, o relig-

imple, vigorousand di-
t uthortative mits tenor, a usefil ally of government,
pese scamien were iwire of the existenee of the peninsula for cen-
but nor il the middle of the 19t centuiry was there any lare
immigrarion by the Chinese
meations for rubber, came Tamils from southern India. Ot of a roral
ation in West Malaysia of around 18 million (1999), perhaps half
y, a third Chinese, a tenth Indian, In East Malaysia, the donn-
tgroups in 4 population of two million or sain Sarawak sare han
inese; while in Sabah, ourof almest three million inhabitants
are Kadazan, Chinese und Mulay,
~ Inspite of much tharis ohscure; i seems thae the basic ype of gov-
entin the old Maliy world was ane hased on the noron of a pod-
g Winstedr tells us' thar “the carly missionaries of Isfam found Hin-
tsed courrs, officials adiministeringa system of Hinduand customary
<" Suon after A 1400, 1he same writer obsery

Afrer them, with the opening up of

Malay;
, 70.

A Cadrseral Hiseorv (1961).35.
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Malaceaembraced Islam. The ald Sr Vigaya ite, St Maharaja,
wans exchanged for Sultan, The Sultan though stll entitled Sn
Pacrekat was 1o longer anvincarnate Hindu god bug the shadew o
Allslgporearth;

Loy thiis faashion a new concept of government emerzed, with the
ruler somewhere hetween god and man. *Politically Islansubstitaedd
the Sultanate for the Hindu Kingdom,” writes Ryan,”

and in sodoing continned the concentrationof polineal and relip-
tous atthonty inone person, the head of the stare. i this way Is-
L upheld the position of the raler and founded i politeal system
which comhined religions prestige with polirical poswer. Fowever,
the baste Hindaaden of kingshipstillsurvived, and even roday, for
example, the coromtion ceremony of the Sultans of Perik con-
s a great deal of el that s of Hindu origin.

Eclipsed thoughit he today, the culrural bearr of perimsular M-
Laysict was over iany decades Malicea, Indeed, "Javi was converred m
Matlicen™ soruns the proverh. The town was acaltural cenrre for the
regmon, for the quiet tounst rown of modern times was once a theving
Cmporiim, a.cosing ol
all the ewilised world The Javanese, the Chinese andathers had
fonndded colonies theresin 1450 the Muslims had akervic and i 1511
the Portugese, the first of the European powers tofind a footholdan
the peninsula, capriired the town to remait thereuntil their displice-
ment lmost a hindred yenes Lieer by the Duceh,

From Malaeca emersed muchin the way of maritime ki and cus-
tom of traders, as well as certain basie features of government. Though
neither the Portuguese nor the Dutch law sunvive
the agrecahle Porrugiese, prepared ro mix with and merge antothe fos
cal population, reniains in the customs of their descendans and while
i the realm of Law e has oftered nothnsg novel apart from a few land
problems) inits political influence Malacen has known no houndines.
allen though it be from its nnee eminent position, s montment for

iy meeting place for traders and others from

, the mflnence of

The Crddtaeral Fevitage of Midvet (197 1), 43,
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ern Singapore o meditare upon, Malacea bis passed on o the
nt day something of its onee great spirit.
Teseens, too, that the Christianity of the Portiguese i Malacea
celerated the spread of Islum: bue the Tslam of Malaysia, shor
7 ugh wirh Sufi reachings, was like Buddhism tolerant of other doc-
es, which it quietly absorbed. Our of the various philosophies of
penp]un)]\h.\s) 1, Hinclus, Mushims, Buddhises, Taosts and
stians, hos emerged a tigue society, All these philisophie
e legal systems towhich they conmbured or gave birth, origmared
utside Malaysiz and tended toarmive there m o dilueed form, They
acked the intensiry of therr places of origin. Like anincoming tide
oding up i river, they e s the period just before slack warer,
the meoming encrgy is almost spent, and there is a snllness be-
the next mingling of forees, influences and pressur
The sultanic form of povernment cameas o useful instrument to
hands of the British when, in 1874, they came into the Malay
- Faniliar with the Malay lands since 1786 and the cession of
snang from Kedah, they knew of the rise and fall of the empires of S
'aymnbunmlm ind Malaya, of Majapahitin Java and of Ayurths
| P ithor
Remmumee of the Thyee Kogdims. Just as 111» Mogll eni-
v waty to the Britigh, so the British in their rum would
ve way to self-povernment and independence.
With independence in 1957, i was time to bogin the great task of
Vo vm;n rruly indigenons lu al sysrem. That system, like Lm\’nr]\u le-
dina particular language, one w
s concept m;:nctllcmﬁxrm,mmninuandcx-
sion, huwc\'L nnpur(ucr thar expression might be; fur some very
liar icleas haint the imagnations of those who praciise and teach







Chapter 4
LANGUAGE

THE FACT THAT HUMAN BEINGS can comnuimicate with
stonishing of the many phenoniena tha
birdsand animals

otherisone of the most «
—although v may be that mseets
more expert in communication than ourselves, That we communt-
te only imperfectly, thar the words, nuances and gestures we nse are
adequate 1o reveal with exactness the mysteries of our own
st thiat s huta measure of our imperfeer ability 1o communi-
cate, and in no way derogates from the wonder of the fact thit we
municate at all. A few seattered desigms on a prece of paper can
nvey, somehow, i sense of the writer's thought, a fact which brings
ther. And without Janguage, there can be nolaw,
Most of the languages spoken in Southeast Asim sten from three
guage families, the Sino-Tiketan, the Mon-Khimer and the Malayo-
Folynesian langunge groups. Their variery is endless. Tn Burma, well
era hundred languages are spoken, while in Indonesia over rwo
wndred are in use. Certain languages such as Thaiand Viemamese
may not helong toany of the three grovps mentioned, and agam, there
are various Chinese dialects, Hokkien, Hakka, Cantonese and saon,
which (although belongimg to the Sino-Tiberan group) are not indige-
us to the region.
The Malay language irsclf, belonging to the Malayo- Polyne
oup in use not only 1 mamland Southeast Asia, but alsom the great
ipelaga rumning onr of thar region and into the Pacific, hasac-
ired the status of a ga franca, and s os lively wirhin the arca as is
glish clsewhere, English ieselfis a sub-branch of the Teurome lan-
u anch of the Aryan language that ncludes the
dian, Persic and Slavonic languages: so a diligent render may at
ies have o curious sense of the common origing of all mankind, and
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inmvestigating the narure of langnage find himself approaching
deep mystery.

All Tangmiages tend to horrow trom and ta be linked wirh cach
ather, as part of the ordinary pattern of human intercourse. The Malay
peoples have borrowed—or perhaps adopred is a hetter word—many
words from the Sanskrit. Take the English word father. In Sanskrr this
s pi, in Laatin pater, in German vater, and in Malay bapa. Or, agnin,
the English word goose. The Sanskrit for goose is hansas, the Latin an-
ser, the German gans and the Malay angse. Such simple examples illus-
rrate the affinity hetween langiages; and since words convey ideas, the
affinity suggests, not only a common knowledgeof such agrecable
characters as father and goose, but a common vocabulary extending
from the physical into the realm of the abstract.

Until recent years the very liveliness of the Malay language had
fertered its development. Adapred to the expression of simple ideas,
and adopred asa basic means of communication throughout the Ma-
lay archipelago, it was ill-arnuned ro the incorporation of such legal
coneepts as, for example, the volntary ligrddaton of acompany; bt this
is ot to suggest that the language lacked a general refinement. In-
deed, such writers as Raja Ali Hayi, the original author of Tidifat al-
Nafis(The Precious Cift),

emphasized thar as far as possible Malay
should model itself on Arabic syntax and endeavour to elimnate
aceretions which had erept in through expostire toother lan-
guages ... Negleer of langunge, he argued, meant neglect of anes-
tablished tradition, which would inevitably destroy “the armange-
ment of the world our of the Kerajaan™.'

in his own writing

Raja Al Hagi, an author who obviously knew that his words could
L was writing before the British

shape the narure of sovereignty its
came into the Malay States, and his fears were well-founded. With the
advent of the English, Malay passed into eclipse as an official lan-
aupge; the long rolls of the government gazettes unfold through the

" “slanue Thoughe and Malay Trachtion,” by Barhara Watson Andayaand
Virgimia Matheson, in Percaprions of the Past i Southeust Asic, e Reid and
Marr (1979), 122,
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decades of British administration wholly in English, save in the

States outside the onginal federarion—Perlis, Kedah, Kel
Terengganu—where laws were published in Jaws, a graceful, local form
of Arabic script, and so made intelligible to those to whom they were
addressed.

With independence came the guest for a national language and,
given the political ongans of Malaysia, that language had tohe Malay
oy as it now called, Bahasa Malaysia. A year before independence a
government report had advocared the use of Malay as the primary me-
jum of edueation, and in 1957 the new Constitution provided (in Ar-
ticle 152) that “the National language shall be the Malay language”.
The use of English for official purposes and proceedings in the superior
courts was preserved for a period, antil the National Language Act
1963 10 1967 (Act 32) Laidd down more specific policies for theadop-
tion of Bahasa Malaysia, Furthermore, i 1970 it was made seditious
toquestion the starus of Malay as the natonal language, even within
the normally privileged walls of Parliament.”

The present postiion is regulated by the National Language Act
1963 to 1967, Coming into force on September 1, 1967, the Act pro-
vides thar the texts of all Acts of Parliament and federal subsidiary leg-
islation, ordinances of the Yang di-Pertuan Agong, Srare enactments
and State subsidiary legislation, Federal and Srate Bills shall be in the
‘national language and English: the textin the national language being
‘authoritanve, unless the Yang di-Pertiem Agomg otherwise directs. Un-
der the Act the Yang di-Pertian Agong can permiit the continued use of
English for such official purposes “as may be deemed fit”, and under
that power has permitted the use of English for certain specified pur-
poses.’ These, set out n a notification of Seprember 1, 1967, are as fol-

(a) legal advice or opimon and correspondence pertaining to
such advice oropinion relating to any law the authoritative
text of which is Englishy;

 See Constitution, Articles 10(4) and 63(3) wnl the Sedition Act 1948, i
amended by the Emergency (Essential Powers) Ordinatice 1970 (No. 43).

3
PU4100f 1967 as amendud by PU 58 of 1963,
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(b)Y communicarion wirh foren Governments or mternational

hodies where the use of Enghsh is unavoidable,

communication with international experts or consultanits

serving or under the employ of any Government or starurory

body within Malaysia;

() tramning or examination whete the approved course or the ap-

proved rext of any subject is English;

training carried out by forcign experts;

() communication with locally recruited staff of Malaysian em-
hiassi

(1) in the Ministry of Health, report or instruction in respect of
patients, prescription and post-operative instruetion;

(1) policy instruction or directive 1o the delegates of Malaysia
while abroad where the useof English ts unavoidable;

() in the Intemal Revenue Department, work in connection
with assessment, computer and accounting, colleetion and in-
vestigation.

ko)

The policy behind Article 152 of the Constitution and rhe Na-
tional Language Actis clear enough, linked as it is with the objective
set out in the preamble to the Educarion Actof 1961, which soughr
“the progressive development of an educational system in which the
national language is the main medivm of instruction." What is impor-
tant in this context, however, is to ascertamn whether the national lan-
puage can take the place of English in a common law legal system
dominated by the English language. According to a newspaper report
i 1981," the president of the Malaysian Bar Council then considered
that “only ren per cent of its 1200 members had some knowledge of
the national language.” Since 1983 every candidate for admission to
the Malaysian Bar has heen required to pass an examination in Bahasa
Malaysia, unless exempred by reason of a pass in the Sijil Pelajaran Ma-
psia Bahasa Malaysia (both written and oral). In the examination
“oral questions arc asked on everyday marters like applying for bail or
the first

how to make a plea in mitigation” it was reported at the time:
mndnl ate in fact failing the test, a doubtful distinetion inde

The Star, Februnry 28, 1981.
New Strans Times, January 24, 1984,
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Much progress has been madein the evolution ofa comprehen-
sive les 1 vocabulary i the national language. n 1970, Dewan Baha
dan Pustaka published Istilady Undang-Uneling, ary of English
legal terms with their requirements in the natio et 5o that
‘major step was taken towards the full prictics Tuse of the national -

age for legal purposes. Even so, so rapid s the rate of ange thatin
1998 a new edition of the Istdah Undang:Undang was published.”
Yet the legislative roars of comtemporary Malaysia and the com-
mon law of Malu wlish,  fact which has led to the import of
g:gr;ish words into the Malay language with, in many instances, a
ange of spelling o conform to the structure of the Malay linguage.
According to the Chief Librarian of the Law Library (University of
Malaya) Bahiasa Malaysia rextbooks constitured only about ane per
cent of all the legal materials in the library”, the rest of the materials
being almost averwhelimingly English.

In facr, the languape of Malaysian aw has been English for less
!ﬂ’\anahundrcd years. Ifa Malaysian jursprudence is to develop, then
Wnaﬁonullmw ige—the medium from which the natonitseld
draws life—must effectively be adopred. In certain stare wchiis

Perlis, K¢ n and Torengganu, some proceedings in the
‘High Court are (according to the Lord President, speakarg in July
11979) already conducted entirelyin the national language: and this
tendency will inevitably continue. Yet the ohstacle of the English com-
‘mon law remains formidable, as the long and ever-inereasing rows of
‘English law reports confirms, While the speedy retrieval of case law is
mow possible with compiterisation snd new rechnology, the problem
for Malaysia remains, and can only be resolved by a confrontation be-
alaysian common law, and o change el
on itself—a profession ongnally dominated by
English-rrained barmsters.

(3 .

" Published by Sweet & Maxwell Asia.

Voon Al Kam, "Bahasa Mabiysia in the Malaysian Legal System,” Univer-
sity of M aculty of Law, LLB Academic Excreise, 198172,68.

In the mid- 1980 the Malaysian Bar consisted of abour. 1,300 members, of
whom some 900 had been called to the English Bar. The remainder con-
sisted of University of Singapore kaw graduates, University of Malay:
graduates, and some Australian and New Zealand law graduates. Butsee
below, chaprer XI. Thangs have changed much simee then,
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Chapter 5
SOVEREIGNTY

‘WATER FISH AND SOVEREIGNTY

Oneof the most mteresting problems of jurispruden
deed one that lies at the core of the conceptof law relates to the gues-
tion of sovercignty. Few law students escape the awlul issues posed by
aquest for the distinguishing marks of this rare and elusive creature.

Unfortunarely, asis the case witlymost of the content of taught ju-
risprudenice, that conrent kioks o western witers for enlightenment
in the realm of legal theory. Narural lnw is examined inopposition to
positivism; the mummy of Bentham (and, for thar marter of cach of
his successorsin the west) is rolled our armually for mspection and rev
erence, like Kelsen and his "Great Mystery "t e made theobject of
pilgrmage; study and worshp.

The notion of sovereigmty assdimes that wathin every political and
legzal system, there is some authority—the sovercim—whase decision
onallissues s firal. Based as i1 upon an instinetive desire for order
ad certainty, sovereignty takes many forms. One of the fathers of
English L, Blackstone, affirmed thar there must bein every state asu-
preme authority in whom the jura ssamma ers, the aght of sover-
cignty, exists. In Englind, he saw this night as vesred in the King in Par-
liament. Hobhes, ohserving the matter in the contexe of the English
civil war, saw sovercimty s founded on powerand affiemed that
“covenants withou the swordare vain”, Bodin who producedathe-
ory of sovereigmity in 1576, at a titme when France was torm by wars of
religion, saw law as the commnnd of the sovereigm. Later writers hiv
varied and refined the theory, according to the cultre, tradivions and
structure of the society inwhich they live.

Tris strange then thar the sovereign spirit within Malaysian law is
nof the subject of more intensive study, The significance of the Malay

39



MALAYSIAN LAW

prosverh, biarinati ik, g adat, betrer the child die, sacher
<han the-ctistom, is seldom appreciated: indeed, there are, it seems,
these whoprefer o murmur i mati adat, jangan meat anale let the
custondie, nor the child, so powerful is the miluence of what s con
ceived as matural Tiw, Yor thitvanueal ke has its importianee m the
folk-memory comtained insuch proverbs as ar di adang bionbaogan, o
vy drcacorutap (wareron the roof falls to the eaves). Authoriry,
toxs, flaws from top to bottom

vheit. Ade air adabih ikan, in water there are fish, We must ac-
copt thatall things o according tonature, maccordance with known
and inknown narugal s, Of these laws, sovereignty has aspectal nn-
mortality for, as the Constitution of Perak tells us," " The sovereign
never dies. Some supreme nuthonty must exist to create order our of
chiaost in the religions sense God, the First Cause, the Life Foree and
soon, whatever name the philosopher may devise; in the political and
logal sense the sovercign, the gnawdnom and more, the source of all or-
o1, the antagonist of chaos, And men, shaped by the thythm of the
seasons, the eycle of the turmmg years, hold on to order, in the midst of
anppparently chaote unverse.

Ty the apeniing words of his first leeture on jurisprudence, the Eng-
lish teacher Austin stated that “the marter of jurispreddence is positive
L lay
political inferion”. He then sought ro clucidare the relationship be-
tween political superiors and peitical inferiors, and in doingso devel-
oped afamous theory vt sovereignty, the essence of which resided in
the notion of “the habir of obedience toa dererminare snd common
superior.”

For Austn, then, law was the command of asovereign, ufan
anthoriry wha required obedience from those who habitually thoughe
it proper torender it to him, In the words "nosovereign, nolaw" lay
the essence of his doctrine. Tnevirably, his theories have been much
critieised, most effecrively, perhaps, by Maine, who took a wider view
of the development of sociery, and saw the mannes in which individ-
ual rghts could emerge, anemergenceexpressed in the phrase for
which he s famous, that “the movement of progressive societies has
hitherto heen a movement from status ro contract.”

smply and stricrly so called: or law set by polirical superiors oy

" Second Pare, Arcle X1,
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SOVEREIGNTY.

Still, whartever eriticism he levelled at Austin, the fact renvaing
that his analysis of the narure of Taw and sovereignry has had a pro-
found influence upon the development of English Eaw. Bentham had
offered a principle of urility based orthe idea that the pupose of legis-
lation ay inworking twards the greatest possible lappiness of the
greatest possible number and offered a dicory of the objectives of legis-
Tation; and Austin developed thit theory, with a rare, elinical skill, Yer
the trouble wirkvirrually all theories of law s that they rend, in their
quest of the legal, to overlook themoral. Thas s the Dasts of the criti-
cism levelled at Austin's “imperative theory of law™ and of the school
of legal positivism that has emerged fromit, to take roat in many
places, The term positive L comes from the Lavn ius possaan, law
that is posited, laid down, imposed by a political superios and iv nins
through legal philosophy from Benthamand Austin to Kelsen and
Hart.

Wit these august philosophers we need ot concem ourselves
overmuch, for the opimion of the thouglinful student of Malaysian las,
one emerging from his own nnigue culinre, is likely tobe at e
valid tor him and his circumstinees, as any ofered by 1 western witer.
As with L, so with sovareigey, we can discover conntless definitions,
each of which may grve an insight into the meaning of the word: but
the insight is always partial and incomplere, What does emerge, in
most instances, isone of the paradoxes of Taw: that law as the modern
observer understands it reguires the existence of some sort of sover-
eign authority, coupled with the maintenance of machmery thar will
keep that sovercign authority in check and responsible to some sort of
- lawmaking assembly thar is representanve—or is thought to he repre-
- sentative—of the will of the people.
s Here we enteraworld of illusion, Being human, men desire rasee
the head of a state personified in biman form, in the person of a king,
sultan or president: and it is he whio gives the final approval, on hehalf
Ofth(. people of the state, toall Taws thar have been approved by the

kers. Even when masquerading i the democratic form of a
‘presidem, there issrill asorr of magic arrendant upon the office irseli:
50 that we may say that the monarchical form of government is per-
vhaps more honest that the republican. There is a divinity of sorts in
-any position of power, be it that of wite, mistress or emperor: and itisa

st s
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wise people who recogise the link between power and pageantry. Nor
for nothing did the Unceoye- Uniclang Melala Jdecree thar the Ruler
alone could wear yellow garments, clothes made of transparent marers
alsand kerises with golden handles, Even raday, the alservant suidenr
will note the proliferation of titles, orders and decorations which serve
tosatisfy human vanity and support the interests of thar group popu-
nown as the Esublishment a rermnow apphed tothe niling class

farl
inany society, be it demogratic, communist or fascist.

[tis impossible tounderstand the concepr of sovercigmry in Malay-
eptin Malaysian terms; imd wwould seemthar Malacea offers
svuseful point of departure, since the Malacea Sulranate has had i pro-

S, ©

found influence upon the development of the coneepr. Onee devased,
the office of sultan conferred almost ahsolure aurhoriry, an anthorty
derived partly from pedigree, descent from earlier Rulers (this initself
gving rise to the notionof legirimacy) and in part from religon, from
the Muslim theory thar the Ruler was “God's Shadow on Earth®, Ty
Dayak culrure a dichoromy can be seen, with rwo officials, the T Rie-
madhvas the seculir authority, and the Tiea Burong as the religious
authority for the longhouse: In carly Malace: o, the oftice of
Ruler combimed hoth remporal and spiritual elements, as today i still
doesin the Malay States. These elements were strengthened by -
ditional Malay concept known as dadat, and according ro Zamal

Albwdin hin Abdul Wahid,'

howey

Dadee con be interpreted as sovereimey, The sovereigmry of a Miy
lay ruler i not merely a legal concepts itas a culrural and religions
oneas well, Andirlies in the person of the Ruler. The deadat en-
dows him wath many riphts and prvileges, places himabove hus so-
ciety, beyond repronch and crincism: The daudat also entails un-
questioning loyalry from his subject.

The word Establishment is now used o refer w those who ane sid wo con
trol public life and e regarded as supporting the established arder of soc
ety Teshould nor be confused with the right of establishment under
pean Community law, under whichanationl of a member-stite may -
tablish a business in another member-state.

“Sejarah Mekavu m Asian Stidies, Vol 4, Nos. 39 (1966}, 446.
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SOVEREIGNTY.

Law and culrure thys combined to create a bond in which loyaley was
fortified by religious téaching: for the Karanitsell ke the precepr,
that one should “Render unto Caesar the things which he Cae:
and tnro God the things which be God's™ direcrs, "O'yonrwho be-
lieve, vhey God and abey the Prophiet and those charged with author-
ity over you'. Yer, secking rotrace the origins of M
eignty, the ahserver can sense its extstence in pre-Muslim times, when
Hindu and other ourdide influences were at work in the pening
These influences appear in the words used todeseribe the phenomena
of authority, I foreword nra book on the eighth Yang di- Pevevan
Agemg, Ungku Aldul Aziz writes”

Lingunstically, it is hoth symhohic and sympromatie of Ma
Tistory and the Malaysian way of life, that we have heen able to
draw i several sou orterminology to express the monarchi-
cal concepr. There s the word Raja whichisof Sansknt origin,
Thereis sultan whichis derived from Arabie. Thisis sometimes
sociated with thesuffix Shah, whichis Persian. Of even grearerine
terest, is the passibility that the termuagong is of Javanese origin.:

These wordsllistrate the composite narire of the concept, invoking
asit doesamynad of mfluences. Onthe slopes of Kedah Peak are relics
of an Indianised stare; the seare s torgorren, s miluence remams,
mixed with Muslim and Bisldhise teaces: Sumatea, Java and Thatland
added powerful energies that waxed and waned; and the resulrins
confustonpnd fusion of cultires survaves tomodern times, inlan-
guage, rituial and hebiaviour, Ourof the past has emierged the present,
extremely complex concept of sovereigmty in Malaysia.

* Luke, XX.25

Srah 1V 59.

The Monarchy in Madassic by T Chiee Koo, For i contemporary view,
see Raga Tun Azlan Shh, ¥ The Role of Constitutional Rulerss A Malay
staty Norspective for the Luit™ [1982] IMCT 1. Sec abso Tan SrDito Heg
Mol Sallely bin Abas, “Tradditional Elements of the Malaysian Constitu-
tion” in bus Constiation, L and fuckerars (19841, 37.

o
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RICHES IN POLITICAL TERMS

Whilst the word kedeadatan is today generally adopred as the Ma-
Tay term for sovereignty, the word kerajacan was ar one time wsed Loin-
dicare “the condition of having arae; bur the latter word is nowised
1o denote “rile, dominion o empire” and, sometimes, rodenote pov-
ernmental attharity, as in the Warta Kerdjin, government g
the official record of government acts thatis aceepted as evidence i
all courts. Bven so, the “condition of havinga rga” is an imporeant as-
pect of the word for sovereignty, for it might well be said to stress the
condition of “habirual obedience” regarded by Austin asa necessary,
indeed essential fearare of sovercignry.

Austin inevitably fell into difficulry when he conside
rure of eustomary law, althongh his arguments on the matter are not so

e,

wlthe na

unsatisfactory s modern esitics affirmg it s, after all, by virrue of the
authority vested in the judge by the stte that the tests of custom—
certainty, reasonableness, anriguity, continuity and consistency with
written law—are defined and adapted. The recognition of the judge,
s, then, s effective in translating custom inro law asis the assent o

Ruler to.a mensure passed by a legislature.

Bt Ldigress from the theme of sovereinry. What canbe asserted
witha reasonable degree of confidence is that political communiries
developed, intially as strall colonies within Malaysia, and that ast hey
prew, so the ambit of custom was externided. For there are i practice
nobarriers to the evolution of law; it develops our of morality into
Tabir, from habir into custom; and out of custom emerges that degree
ary toestablish and develop a formal legsl
y for i political su-

afconsensus nece
procedure. In the eourse of this process, the nec
perior becomes mcreasingly ohvious.

Maxwell makes the point” that “monarchical government was in-
troduced amongst the Malay tribes by Hindu Rulers frony India.” This
ential truth, although it is nor difficult ta sup-
arwork; but it doe

probably contams anes
pose other and more complex miluence:

clenr that the develapment of the concept of sovereimry was linked
with the tenure of Tand, itself seen as a souree of wenlth, and therefore

“The Law sund Custom af the Malays with reference 1o the Tentire of

Land,” JSBRAS Noil 3 (1884).89-
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powen, As Milber notes,” Malays conceprualised riches in political

s." The peacetul oceupation of land reguired protecrion against
e depredations of athers, and the price of protection came 1o be as
tithe, one-renth of the produce of the land; so thar, aceord

ivis not difficult fosee the rghts of the Raga o demand o propor-
tion OF the produee, on paim o forteiture of the holding, s o dis-
pose of waste laind, tended by degrees ro creare the doctrine that
the right 1o the soil was in the Raja Such adocrmme did i fact
grow up .., it has receved complete aceeptance in Malay Stares,

faxwell sought roimpose acertmn logic on the past, a not uncom-
mon desire {or any bistorian, Sweerenham, thar dour and practical
an, knew difterently. “There wastion," he wrate in 1890,

in the Pre-Residential period any system of payment by tithes, or,
indeed, any recognised sysrem of native tenure of any kind. The
peaple occupied and cultivated such lands as they chose, and paid
nothing for them, bur the authonues, Sultan, Stare Officer, local
headman, or anak R, whoever had the power or mighr, dispos-
sessed the vecupants at pleasure, or helped themselves toany pro-
duce that they thoughr worth having whenever they felt able and
inclined,

The words “whoever had th

2 power or nught™ tell us much, Whatever
real situation—and Swettenbam's words convey a greater ring of
th than those of Maswell—"the presumprion of a Malay Ruler's
amount ownershipin find was, " as David Wong says," “certanly
ed inro a foit accompli with the establishment of colonial govem-
under the Residential systemyin the Malay States,” Governmunit
quired sovereignry, and this imvoked the ulimare ownership of the

= Kerajaan, Mulay Pulitical Cidivae on the Fve of Colonal Rule
- Op.cit. 90,

Perak Aduwsmstrauon Report for 1890,

Tenere and L Dealings o the Malay Stttes (1975, repe. 1977), 20.
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Land, however irrelevant that doctrine mighte hive b
mentwas haphi

i when goverts
disorgarnsed and capricious, O the hasis of the
amount awnership ol land is the moder stare

AL
doctrne of such par
constrcred:

In this manner, then, sovereymiy developed: The theoryas tohe
seen in theevolution of L renure (@lihongh the coneepr probahly
much precedes such a manifestation) and is hased therefore, onan e
sential element of reciprocity: an agreement to confer protection an
the oceupation of land in et for a share of the priduce ot the kind.
Our of this simple consensus emerged not only a coniples system of
conveyancingand re
sovermment,

properry law, but also a sophisticated theary of

The idea of a “social contract”, under which men sirrender thei
tlphrs o a Rulerin retum for bis protection, is generally reparded as
false, vet it is astonishing how persistent it 15, even todda
forms, itapp

< Invanons
sindifferent cultires, the Chinese conceprata "man

darenf Heaven” being another way of viewing the authority of the sov
cretgm and his refarionstup with lis people. Treating it asa specil kand
aflegal ficrion, it has considerable value i assisting i the interpre
tion and deve iples of public Taw: For Holibes, the
sovereigm was never, however, a party tothe contraet, and was not to
e baund by it: and however objectionabl

opment of the prit

uch a proposition migh
appear to the demoerar, vestiges of Hohhes" doctrne persist in modern
Malaysian law. Asa notable esample t the feder

level the doctrine
wesplicit, ina imdamenral law relating to the inrerpretaton of sear

Novwrirten law shall i any manner wharsoever affeer the nghes of
the Yiog di-Pevtian Agemg orthe Govermment tinless itis e
provided or sappears

presshy
hy necessary implication thar the Yangde
Perman Agong or the Governmaent, as the case may be, is tobe
hound therehy.

Tor the castial reader the princaiple may well appear tobe exe
o constiznrionil kawyer, it is one of orthados

wrdinary;

althouih fow, eyen
amumgst lawyors,ever effectively grasp ts sigmificance. Tt finds further

Interpretation Act 1967 (Act 23), section 63, Sec now Act 388
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elaborzirion i Article 181 of the Federal Constinnnon, which provides
thar "no proceedings whittsoever shill be broughin any court against
the Ruler ol n State i hus personal capaciry," although this wasin
1993 madhtied. While prior 1o 1993 no proceedings, whetlier civil o
criminal, conld be hroveht sgainst the Ruler of a State ity his personal
capacity, the numunitg was removed by an amendment in 1993 (Act
A848). Under the aptendmenta Ruler can, if the Avtorney-Ceneral
cansents, he sied or triend by Special Court set up ander Arricle 182
of the Constirution. It has heen held, however, that under the 1993
amendnient, s non-cirzen as no g rosue a Ruler i his personal
capacity: see Fandeh Began bte Abehalaly v St § g Ahomed Shah Al
Mmmm Billah [1996] IML] 617
censoy the thread of imaokibiliey runs through both federal and
constiturtions. T this fashion, the proposition thar “rhe Sovercign
can dv nowrang” (inked with the principle that "the sovercign never
dies™) has beery aveepred asa basts of soverei miallibility: anfalli-
bility still regarded (perhaps tor reasons heteer explained by saciolo-
gists or psychiatrists, rather than Ewyers) s essential ro the due work-
ingof botl federal and stare constirutior

state

PREROGATIVE AND SOVEREIGNTY
The inamunity of rhs:( rown fromditigadonar the instance of a
subjeet was for fmmcmorial vears asacred principle of English law, o
splendid weapan in the hands of suthonry. [rmay bethe principle de
ation of royal anthorry, when all legslarive, ju-
and exceutive funcrians were embodicd my and proceeded di-
rectly from the individual person on the throne: aintegration diring
“ngland, rothe [2theentury, but in Asia tocearlier times. In
and Singapore, however, the Crown Suits Ordi-
nance of 1876 gwethe subject o right tosue the Crownin contract
and tort: a right which he wonld not enjoy inthe homeof the com-
‘mon law until 1947, So, while the three Chanters of Justice of 1807,
826 and 1855 provided for pros st Ll
Cﬂmmny. the Ordinance af 1876 was in fact a revolutionary pvucul
Work which (although i part derved fromethe English Peritions of

cedings by and against the

nstitution of Per;

A —
See, for example,
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Righr Act of 1860) was—to quote Braddell's words in 1915—"in v
iy very onganal prece of work which has stood the restof tme.”

T the Malay Srates the nght o sue the povernment did st
cemerge until 1928 in the Federared States of Perak, Selangon, Pahang
aned Negn Sembilar, 1931 in Juhorand 1938 in Kelanran. Untl then,
the docrrine that government cotld frselt be sued was almost s unac
ceptable in the Malay States as it was in England. Seenas part o the
attribute of sovereignty, as used on the theory that the king candone

wrong, it was a long time a-dving: and even today, the theory s stll de-
fonded, in thearea of evidence, by reason of the problems atrendiant
upon adisclosure of official records and commurcations: where the
puiblic is regarded as stiperior o the pev
Toround off this Jisgression, reference must be made torhe Gov-
ernment Proceedings Ordinance 1956 which regulates proceedings
not anly by, huralsoagamst, the Governmenr, Yet evenin that gener-
ous but technical me: ation, not only excepring
proceedings in tort against a Ruler in his private capaciry
“exeraseable by virtue of the pre-

Teinterest.

wre there is areser

buralso

“powers or authorities” which are
rogativeofa Ruler™™”

The word sovereymts inevitably mvoke
word prewgative; o word of Latim orgin, derived from
vating first, exercising a privilege. I rhe conrse of ime rhe word higs
acquired a special meaning, which might insimple terms e expressed
as the informal residue of a Ruler's powers, after he has, in concur-
rence with his lepislatire, agreed tharsome of them (perhips, indee
amajority of them) be exercised in a formal way.
iy tovise terms of English

consideration of the

mg before”,

In discussing these words ftis nece
Taw, andd each of these rerms possess a penumbra of meaning within an
English, not a Malaysian, context. However, evenin an English con-
text the word premgative has a hazy, diffuse meaning, and we can (pro-
vided that we are alert to s limirations) useat tollustrate those spe-
cinlattributes of a Ruler that are not limired or regulated by wrirten
law.

" Buidence Act 1950 (Act 56) sections 123 und 124
v 1956, seenon45(1) (see now Act

9 g
Government Proceedings Ovdinay
359).

7 I section 15(1).
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That sad, st to be nssumed thit the prerogatives of the Raler of
a Malay Stareare co-extensive with sovereignty! Arone timein the
past this may have heen so, and even until Merdeka such a Ruler could
besaud to have had (n spite of the apparent limitations of an advisory
treaty requiring him to rake the advice of a British officer onall mie-
ters save those relating to Malay custom and Muslin religion) all th
attribures uf an Austimsansovereign, - What had occurred over the
years wits, however, the all-too-familiar phenomenon of the reduction
of custom towritten law and, in the realm of public law, the promulga-
wion of a written constiution.

The advent of consttunonal povernment i Malaysia marked the
heginning of the end for the prerogarives of the ritlers, While ¢
ously reserving these prerogatives by express savings in the state consti-
tutions, the very act of defining nghts and powers restricrs them.”
With the advent of formal constirutional government in Johor in
1895, limitations on arbitrary rule set i, and the patrern was ser for
progress to the modern concepr of constirutional government: thar is
tosay, nor merely goverriment in accordance with the provisions of a
constitution, but governmenr in accordance wirh the wishes of the
elected representatives of the people,

Avthis point it s worth consicering briefly exactly shat authonry
isstied the various constiturions of the Malay Stares, for their origins of-
fer a vital clue tothe nature of the polineal power onr of which sover-
cignty grows. The Johor Constitution of 1895 was promulgated by the
“Sultan and Sovercign Ruler” with “the advice, concurrence and as-
sent of all the Menibers of Our Council of Mimsters, and of our Coun-
cil of Stare and other Chiefs and Elders of the commry .. In Perak in
1948 rhe "Sultan and Ruder” published a constitution “with the advice
concurrence and consent of Our Major Chivfs and elders of Our State
of Perak." The patteris repeated. Sovercignty in the stare s to be
found in the Ruler: but he may himself be but one component of i
State sovercignty. So, in Nega Sembilan in 1959 (a Stare Executive

sicdu-

o . .
Orsoitscemed ta the writer, as legal adviser to Sultan Ihrahim Abu Bikar
of Johor (the tamous Albest Buker of Miss Mighell fame) prior o Mendeka.

s
Tis for this one basic reason that those who love freedomyare reluctang oo
press for a formal Bill of Righs: seck to define freedom by law, and the re-
sulttends to slavery, rather than liberty.

4
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Couneil and Council of State beimg already inexistence) a constitu-
tion was promulgated "by the rights and powers of Our Prerogatives as
Yang di- Pertyean Bexar and Rultr of the State of Negn Sembilan and as
Undangs of the Luaks of Sangei Ujong; Jelebu, Johol and Rembau and
as Tengku Besar of Tampin, and after consulring the S
Council and wirh the advice and concurrence of the Council of Srare
-Cncehis mianner everyone with sovereign authority is identitied with
its distribition: nnd this ism basic-principle that enierpes in Molaysian
pulilic | the apparent source of sovereimty, look ar the
sourees of the Federal Constitutioniself: an Act of the United King:
dom Parliament, a federal Ordinance and State enactments, all giving
effect toa formal agreement of August 9, 1957, entered into on belalf
of the Crown in the United Kingdon, the Rulers and the Federal Gov-
ernment established by the Federation of Malaya Agreement 1948,

Seldom is any artempr made to define the nature of parteylar pre-
rogatives, butin the Laws of the Constitution of Perik of 1954 will e
found an enlightening article on the *Royal Prerogarives”.” While
these provisions are to b found only inone other constirution, that of
Kelantan, they express panciples which are in fact implicitin the con-
stiturions of all the Malay States, The Perak Arricle provides thar

ate Exceutive

2 Tosee

In amplification andnor i derogaton of the Royal Prerogatives
hitherto possessed or exercised by the Sovereign the followig
Royal Preroganives among others are vested in the Sovereigm:

The Fountain of Honour,

The Forntain of Justice,

The Fountain of Mercy,

The Head of the Religon of the Stare,
The Protector of Malay Custom,

The ultimate Owner of the Sail,

In reviewing these vaned aspects of the Rulers" prerogarives, some
changes due to the introduction of federal povernment are to be nos
nced. The aspecet of honour can be seen in the statutes regulating the
grant of honours and awards, by botly the Rulers and the Yang di-Per-

" Laws of the Constitution of Rerak, Second Pare, Article 10,



SOVEREIGNTY

gomg. These are in fact promulgated under prerogative powers,
is tosay, without statutary authoritys and their conferment (and
ithdraswal) are powertul factors i mamtauning the form of monarchi-
i government i Malaysia.
In the realm of justice, m the federal courts, writs bre issued in the
e of the Yangdi-Pertuan Agemg: T the realim of merey, the power 1o
don, to reprieve and to grant a respire of sentence inrespect of any,
ce commitred within his State are, by the Federal Constitition,
ed in the Ruler of the Stare,“although the Ruler must exervise
power after considermi the advice of a Srare Purdons Board. By
irrue of his constiturional position, the Ruler is the only authoriry
pmpetent to protect Malay custam in a State. As for Tand, that ele-
ment essential ro the life of the nation and government, under the fed
al National Land Code, “the entire praperty” in Stare land, minerals,
tc., is vested in the Ruler of the Srare; he alone, acring on the advice
fthe Stare Exceutive Council, is comperent roalienate land; the re-
fon of State land is vested in b and noritle ro Seate land can be
ired by adverse possession.”
These, then, are part of the arrributes of the Rulers” prerogatives,
yassiduously preserved in somiany areas of k. That they have sur-
dis ducin part to political necessity, i part 1o human vanity.
lish the Rulers, and they would in all probabaliry be repliced by
s who, in course of time, would assert the same prerogatives: pre-
L and adopting other forms, but

ves perhaps wearing other nam
serving the same substance.™ In Penang, foresample, the Gover-
has conferred datoships withiout any legislive puthority: an act fa-

Article 42. On the inviolability of the prevogative of merey, see Ch
Thiam Guan v Supermtendent of Precdie Prisorsmd the Goverment of Malay-
sia [1983] 2 ML 116, Son Kie Chort v Sreringendent of Piudte Prison il
Ors [1985] 2 MLJ 385 anid Suprerintendlint of Pieci Prison aiel Oss v Sirn Kee
Umuvsm [MLI 494 (SC). The isstie af natursl justicd in relition to
convicted offender, under the contemporary procedure of o Piudons
hnmd remaing obscure,
National Land Coue, sections 40,42, 46, 45.

s interesting to compare the siation in Russia nder the Tars wady
atunder the Communist Party, and o discover the truth of the cpnieal
The more things change,




MALAYSIAN LAW

miltar toa Rudey bue ar fese sighr astomshing for such i non:Sulvame
Tiead of State i o Govarmior, In Sabaly, on the other hand, an énier-
ment deals with the awardof honours in the S
et in spire of effort, the mature of sovereignty, with ies artendant
prervgatives, in a Malaysian context carmot be defined with any de-
gree of exactness. The constindtional history of the Malay Sraresafrer
British ntervennon illustrates the ditticulty uf identifying che actual
sear of sovereimiy in any pare of Malaya, The adsisory trenties recog-
nised the sovercignty of each Ruler; but (as Bracdell explains all too
vividly ") on the conelusion of the Treaty of Federation of 1895 (that
hare dociment of five or six paragraphs which is the foundanon of Ma-
things began to change. With the treary, the mcreasing aurhor-
ity of the British tended to pull all pawer ro the centre—a charac
tenstic, centripetal consequence of a logeal tederanon. Ar thar rime,
al or state powers. In 1909 an etfort was

ity

there wits no definition of fed

made to re-assert the sovereymty of the Rulers, by bingng them per-
somallyinto o federal counal: bor this peculiar effort st salvation was
foredoomed, andin 1927 the Rulers withdrew from the covneil, Mat-
rersdritted on imnconclusively. Only with the MacMichael treaties of
1946 (denounced by the 94-year-old Swetrenbamin “the strongest
and hirrerest terms") was there o tardy and hypoeritical recognition of
the Rulers' sovereignty; yerat that point, the sovereignty of the Rulers
had heeome merged with, and s since that dare been inesrreably -
rerwined with the sovercigty of the people. "W, the Ruler, ecame
entangled with "We; the People
devilled Malaysian polirics eversmce.
Ciiventhe evolution of a
tinction henween Ruler and ruled leads to the guestion, where lies sov-
creymty, once a federal structure has heen ereated? Where i furer does
sovereignty teside inMalaysia? Has anyone or anything supreme
Ar this point we can dip into the Federal Constitution, and dis-
cover from Article 4 that the constitution is “"the supreme law of the
federarion”, How can sucha confident starement appear m such i
carefully-drafred docament?

nd the artendanr confusion has he-

wcratic form of povernment, the dis-

' Penang PLI26 and 270f 1969, Sabah, St Honours Eraciment 1963
T Logal Status of the Mdses Seates
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The provenance of the constitutionarself slhustrares the nature of
sovercity. At the timeimmediately preceding Merdekathe C
in the United Kingdom had sovercigny over Renang and M

au sovereimty was subject fo the control of an ammporent parl

ment; in consequience, an Act of tht parliamentwas ne
der to transter sovercignty over the two territonies. In the Malay States
the Rulers already, in varang degrees, shared aspects of their sover-
ignty with their Stare legislagure and the federal leaislature estab-
hed in 1948 o thar Stare biws and o federal ordinance had o effect
transfor of power ro the newly-ndependesie stare, ies authorties and
gislature,
Such, crudely put, was the argin of independence. Of cour:
ere were certain conditions implicd i, buit never formally expre
the transfer of power; one being based on the prncipleof equality,
‘and implying thar any furire state admitted to the new federinon
would be admitted with the approval of all founder stares, unless
A(probably) the admission of the new state was on the same rerms as
those artaching to the founder memiber-states. [rwas a breachof this
dimplied condition that caysed Kelantan in 1962 wquiestion the crea-
tion of Malaysia.” The Chief Justice tock a lireral view of the constitir
stion and rejecred Kelanean's apphcation: bur there was, and is, much
tobe said for e, and itis 1o he hoped thar the principle will never be
ached agun.
Stll, let s return o the guestion of where sovereigney in Malaysia
st answer the question by mgto
uthorties who can alter, amend ar revoke the present
“supreme law of the Federamon”. Whouare these authorines? For a
rt, they are nor the ones who promulgared and setin moton the
esent Constirution. [fwe study the amending provisions of the Con-
stitution” we note that these authorities comsist of Parlinmenr, that is
tosay, the Yoo di- Pevawen Agong and the two Howses of Parliament, 1o
ther with, and as occasion demands, the Conference of Rulers. Yer
ren this brief bur bold explanation is not adequate for, Malaysia being
afederal stare, the Srates luve ther own degrees of nuronomy, under

cvation and Avor (1963

- Govermpment of Keliowin ¢ Government of the L
ML) 355.

* Anicles 36 und 159.
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Stare consttunons guarmreed by the Federal Constiruton siselt, True

itas that i any case of conflict hetween federal and stare Taw, the e

eralliw prevals: ut a state may always appeal to the cotirts, if it con

stclers that the federal legislarure is trespassing mvoan aren thar s prop

erly the exclustve concernof the state, In this fashion, the disteibutiin
of power, of sovereignty, is maintained in accordance with the consen
sus that is, after allyar the heart of the Federal Constirnmionirself,
Sovereignty, then, can be concaved s g whole, as being the sum
totalof all authority withina teeritory, although sucl surhorey is, even
in the most developed of moden states, much fragmented. In Malay
siat the Federal Constrution provides a complex and delicate balance

of power in which—sinee the federation is the creation of the stares—

hoth federal and state anthorities are cachidependent on the other.
The nregriry of the Federanon theretore depends npon the Constirg-
tion itselt, whose consensual orgin is the key ros imderstanding.
The constinition provides no machmery for secession on, say, 7
breach of sovereignry. The only mstance of secession that las sofar o=
curred refated to Singapore, whichin 1965 left the federation and he
gan life as an independent republic. Hlow long this particulir expen
ment i independence will last is a nice question; m 1972 the Simga-
pare Constitunan (ongnally modelled ypon and interlocked wirk
thitof Malaysia) was amended, to prolibitany “surrender or transfer,
cither wholly orin part, of the sovereimity of the Repuhlic of Siga-

pore s an mdependent nation, whether by way merger or incorpora
fon with anyother sovereion state or with any Federarion, Confedera
tion, conntry or termitory or many othermanner whatsoever,” unless
stpported n anational referendum by at least two-thirds of the vores
cast.” This provision is ikely ro cause more problems than ever it par-
ported toresolve; the phiase “either wholly orin part” carmes the seeds
of confusion; and the birer necessiry for survival will ane day compel
aw. The withdrawal of Singapore from Malaysia was effecred by
the sime kind of federal law that had been used toamend the Consti
tution morder o bring Malaysta o bemg and in spire of argunient
tothe contrary, it does notappear to be Tacking in legtimaey, beingen-

1S Fev

SeeArriche 6 of the Reprintof the Constituton.of the Republu: of S
pore, 1999,
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dowed by its toster-mother, Malaysia, with all the legal susrenance for
survival.

There s, then, noexpress nachimeryin the Federnl Constirution
ealing witl the seaession of o member-state. Incor
e saiich that secession can only be effected constinmonally by due
mendiment of the Constinution, snd uneonstinurionally by the unilar-
ral act of the secedim state. Clearly, the philosophy behind the Con-
rirution does norcontemplire secession, enery o the federatiorn be-

uence, it can

g somewhiat ikin ro the ald-fashionaed concept of matdmony,
ition the parties had to endure until dearhdid theny pare. Srll, sinee
cession his already been effected hy duc amendiment of the Consti-
ation, 10 relation ro Singapore, it could always be effeeted by further

mendment, mventhe ansiety of the federal povernment t pet ricdkof

an awkward member-state.
Anmilareral act of secession by membe
vent: but,as the

taite or stites swould of
of the Unired

course he arevolunonary erien
States wdicates, there s nothing odd abour suchan acr. Whether any
such revolurion will ever occur on be nucessary im Malaysia s ques-
tion far beyond the seape o a bricf survey o lusic conceprs of laws hut
any imposition of federal authonry by force could lead 1o such an
ent, il the evidence of history means syt hing.

Savercimiy, then, is as much a political s a legal fact aid it does
notimply the smnporence of o, Even for the most Austingn of
sovereigns there ire limitations on the exercise of power, arismg from
the narure and circumstances of man and of the polivical society i
which he lives, as well as fron the laws of iature rself. King ¢
demonstrarcd ro his courtiers thar the tide does noeobey the com
mand even of i king. Soveretaney, like the diplomacy thit serves inis
inchored in that which is possiblesirs imieations e in impossitality.

REIGN OF LAW
The hustor
rhaps the word “devalution” vifers i mere sccurate pereeprion of

ens) illustrates the development of white can propetly be called the
Tule of low™. Exactly when this process begnis difficult to determine,
it s reasonahle 1o asstme that i ws
e British. Wit the Braish did was to adopt the rermand gveiran

v of the evolunon of soveregny in Malaysia (althinigh

s posense the peculir gt of
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the light of thetr own parliamentary bistory, a particulir meaning thar
o siecepted, almost withour question, by common Law Jawyers
throughout the workd.

Yor thie rule of law irself comes comparatively e in the day.
There can he o law (in that wide, general meaning of the word com-
mon today) without some form of political sipenor exeraising some
form of sovereigny: and indigenons legal systems, approprate to thewr
own time and place, evolved in Malaysia at least as carly as the 15th
century, nd perhaps earlier. Arall events, the Undeng-Unidang
Moktka, thie laws of Malacea which appear on the seene henween 1422
and 1458, provideda basic code of laws which seems to have heen
madified and adopted not only within the Malacea Sulranate itselfy
Tut beyond its houndanes. Those laws illustrate, too, a matter that has
Tecome one of incregsing mrerest and importance, the manner in
which Islamic principles can merge with those of customary lnw. The
rext of the laws of Malacea has been studied by various scholars, nota-
Bly by Linw Yock Fang, and an assessment made of their avithenticity
For our purposes we can note that the coneept of codifi-

and validiry.
carion (thar “diluted Benthamism'”, as Maine said of the conles drawn
1ip by the English in India) long preceded the code of laws imporied
into Malaysia from India, by the British. The status of a Ruler as head
of state, endowed with preragatives of merey, aloneauthorised rowear
yellow robes, and regquirng nllegance from his subjects: hese con-
cepts were familiar long before a Federal Constinution emerged in
1948 with the Federation of Malaya Agreement, and long hefore the
Constitution of Johor of 1895

The laws of Malacea are relics of whar was perhaps a golden age,
and with the fall of Malacea s period of unrest st in, wath the advent

period continting, it seeis,
anilwell inco the 19th century. Cliftord, in a memaorable address o
the federal council on Noveinber 16, 1927, makes the point with
\cteristic clarity when, as a latter-day imperialisr, he saw as the
st of the henefirs bestowed by Britain upon a long-suffering, non-

of European traders and adventure

et
Furopean world

20V Allen, Stockwelland Wright (eds), A Gallection of Treaties and other
Docianents affecting the Sttes of Madaysia 1761-1963, 198111, 76-77.
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thie establishment aod mamtenance of a Reign of law, viz., of
codes that were made equally hinding upon the rulers and npon
the ruled, which were the charter of the liberry of the larter and
the iron ferters whereby the former, if rempred o misuse their
power might e effectially restramed. Tewas the absence of any
such lnw inthe Malay States, asthey were in the seventies of the
last century, that hid produced .. conditions of perennial strte
andanarchy.

Discounting the self-righteotsness of the civil servant, Clitford’s com-
s are indeed telling. The Brinishare dedicared o thart “rule of

"o concisely expressed by Dicey in 1885, i his Law of the Constine-
. The rule implies, according 1o Dicey, several propositions:

(a) that noman is punishable or can fawfully be made wsufferin
bodyor goods except for a distinet hreach of law established
in the ordinary legal manner hefore the ordinary courts oif the
land.

thar ne man is ahove the law, but every man (wharever this
rank or condition) is subjeet to the ordinary law and amenqa-
ble 1o the ordinary tribumals

thar the general principles of the constitution (such as the
right to personal liberty) are the result of jud
termining the nghts of privare persons in particular cases
brovght hefore the courrs.”

(b)

(c

d the British who came ro Malaya i the perniod following 1874
brought up ina climte in which Dicey's concepts were no more
the expression of principles well-known to the ordinary English-
as the consequence of many bitter struggles by the commen pea-
. The concept of the rule of Law was, then, no theoretical ideal buta
g vision of what should be; in order to work 1o justicein sociery.
Given the evolution of i political saciery and a ruleof law, the
oblem of supremacy s nor easy to resolve. A Ruleris regarded as sov-
gn, omniipotent within his own area of authiority, He makesalaw,

Of these three propinsitions, the firs wo are dogmatic, the third deserip-
tiveor explanatory.

=3
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vaxs s he hinselt hotnd by tha law? Fle says, nosand i

e says no, whevean gainsay him? Onlyone challenging his authoriry:
¥ It iy

som, andenrail death,

Sy, IMposing

i suieh p chiallenge may be tantamount totres

Only gradually, with the develapment of an inereasingly complex en-

e of government, with a dispersal of sovereign power entailing the

emergence first of im executive, thenof a separare judiciary and a for-

mal legisTarive assembly, does o notion of subjection tothe lawemerge,
At some time in this process a theory of constinitional govern-

mentemerges, Such a government does nor necessarly require aowrit-
teneonstitution, and there are those of u liberal spirit who favour no
formal document for the governmenr of a unitary stare, The riles of
government are shaped by force of circumstance and precedent info
comstintional conpentiens, principles nowhere reduced ro wrirmg, but

accepted by all concerned as not only praper Burvalid, Our o this de-
velopment of law an aceepranee of prineiples of constitutional law
rows; and once that development hias taken place, it ts only a matrer
af time hefore the popular appetite, hungey for power snxious for re-
sponsibility, finds it necessary to develop the idea that the law should
I binding nor only tpon those raled, but upon those whorule. This
matter comes late in the whole process.

The latest concepr, that the Ruleris bound by the constitution (if
nat yer by the law) develops out of a dynanue view of sociery. A ruling
class will inevitably seck 1o perperiate itself and ro entrench, by all
manner of devices, its privilepes: This neo-feudalism (for want afa bet-
terterm) persists in Article 181 of the Federal Constirution:™ the ves-
tigge of an ancient ghost. Under dhis provision, “no proceedings whaeso-
vver shall be bronght imany corat agamst the Ruler of a Srare ot hus per-
somadl capuaciry.” While this provision is nor expressly protected by the
o on amendient m the Constitution” it is in tact
rly subject o Article 38(4), whichaffirms that "no law directly af-
feeting the prvileges, position, honours or dignities of the Rulers shall

Antiele 181(2): the writer's italics: I 1993 this busic prineiple was dra-
maicully eroded by adding the words “except i the Special Court estib-
lished under Paee XV The Specinl Court consists of the Chief Justice of
feral Court. the Chaef Justices of the Fligh Courts, snd two judsies
appainted by the Conference of Rulers.

the Fi

Article 159,
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passed wirthour the consent of the Conference of Rulers.” [n conse-
ence, the suhordination of i Ruler tothe rule of Taw can only he e
ted by Parliament with the concurrenice of the Rulers themselves,
in the face of i unlikely event. It seems likely roendure, therefore
aslong as, and no longer than, the Rulers.

Now as soon as a Ruler promulgares a constitution b sets i mio-
a particular vehicle, nsort of legal jugrernaut: and whatever reser-
jons he may have miade i the mareer, he isin practice estopped
denyingits existence, or alrering it in a reactiondry manner. The
century, that so-called century of the common man, has seen iy

he disregarded, whatever may be the logic of voices from the past. The
s of reference of the Red Comsritutional Commussion of 1957 in-
Juded a requirement rasafepuard “the position and prestige of Their
H s as constinutionil Rulers of their respective States. Clearly,
inthe eyes of anvrthodox constimunonal law bawyer a constitutional
s one who rules in sceordance with a constitutions and a consn-
utional Ruler is, imder a demacratic, p
ted representatives of the people. Sov-
ty 1s s to be.

In 1957, then, every Ruler was, with the inrroduction of wdemao-
pirlmln\.nmn system, rulmu{ mrhg ~mmm1 wngnulnmi 50

Hment: eimea Ruler

ld be the Stare L;.-m.d.nm f\mm bly, it hu\I) wmumn_umm]g of
d members. Yet it was perhaps too much toexpect that at the
troke of midnight on the eve of independence in 1957 the Rulers

ld immediarely alter their outlook, their wav of life, their aceus-
attitudes: [twould hove been asking too much of mortal men,
ought up to think of themsclves as, i many respects, sovereyms in
Austinian mould. Looking back, there is a certain naivere in the
 current at Merdela, that inthe hlaze of independence the Rul-

ity and become the creatures of politi-
vy afrer all, some-

s. The credentials of some vf those puliticians w
far from impeceable, and alas, they remain so. The public inter-
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et iy well be served by icertim tension hetween o heredivey Ruler
and an elected politician.

Since the 19th cenrury, the position of the Rulers has changed,
andis continning tochange. In 1937 an English abserver™
of “Tringanu” that

couldwrire

the government must be pronounced anstocrancal, for althongh
the Sultan is nominally the ehief authority, the whole poweris
vested in the pangerans, or lords .. The Sultan and the pengerans
form asort of commercial company, and monopalise the whole of
the foretm trade.

Farl was not much impressed: but then, he ws
ably not so well advanced as athers in the west of the penmsuta: and
the pattern of development varied from stare tostate. Only in 1948

subseryinya state prob-

came that clement of unformity which was anecessary prelude ro fed
wration:

In away, the State Nationaliry Enacrments of 1952 represented
perhaps the last flowerng of the Rulers' sovercignry: and although the
enactmenits remain on the statute book, their influence is now negli-
wble. Occasional events, such as the riots of May 1969, have tended
fora time torestore the authoriry vf the Rulers; and o consolidare the
position of the Conference of Rule
sovereignty of the Rulers continues in

: bur the erasion of the vestgal
cworally.

As for the position of the Yang di-Pertuan Agong, the office itself
i created in 1957, Some jurists argue, with great force, that in conse-
quence the powers of the Supreme Head of the Federation—that suin
total of federal sovereimry—are limited by the Federal Constirution.
Orthers atfirm that the office is o be understood only in a histoneal,
evolutionary perspective: the powers of the Supreme Head flowing
from the disposinon of existing powers made at the time of inde-
pendence. The es: does the Supreme
Head of the Feder sotrside the Constitu-
tion!?

W,

e s important macadenic
ation have prerogative pow

" Fanl, The Eastern Seas (1837

epr. 19719, 185,
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KINGS AND PRINC!
Yer the question of sovercignny is far from an academic matter,
misingzas it does profound polineal wnd indeed phidosophical, s well as
egal issues Often it hecunies socomplox (especinlly when the student
enters info the realm of inernational law) that one longs fora retuem
to the simple cormimties of the past. T a memorable passage, Richar
ting in 1961, mve idnsight ingothe old link between land
and sovereivmity:

When travellingin rhe Ul Delok Fsked a Penghulu whoowned
the land, Atter some discussion his reply was that God owned the
lan, the people who tsed it gained the right ot by clearing it
and by obeying their customs,

Tehennsked hinwliere the kings and princes of this world
camein, He soid that they donet own the land except as ordinary
peaple do, but they are in the pusition of rulers so thar they may
keep the peace and administer their areas. This was agreed to by
Malaysin Kuching and ie has heen stared clsewhere thar, under
the Mahammedan Liw; land is regarded s God's and no man may
sellir.

ich are the echoes of i age of innocence, before the complexities of
ederal Constitunion arose.

Apart fram the prablems rised by the federal strucrure of the
titution, the self-declared supremucy of that Constitution, of its
bid for supremiacy, s not as yet fully aceepred. For as hein of a par-
amentary teadivion nungled wirh changing aspects of sultani
remacy, there is still a dominant belief insome political cireles
Boctrine of parliamentary sovereigmty, as opposed to that of constitu-
| supremacy. One parlianient cannor bind another, one rules can-
ot bind his siiceessors: this is the principle, amounting in some in-
ces to an nnshakeable helief, which has ro contend with thiar

ing that the constirnonselfis supreme.
This larrer principle, soingenuously declared in Asticle 3 of the
tirution is, afterall, iselfan illusion. A resoluton conld sweep
Y the federal and srare constirntions overmght, and the surviving

Sarawak Lol Laneind Adat, 15

ol
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ndiciary would have ro.come m terms with the stuation, no doubr .
voking
sought by judizes in Cyprus, Zimbahwe and Pakistan, " when over-

taken by polincal realities. Forin the cud it violence, the threat of
violenee and the fear of violence, botlrwithin the stare and withour,
thiaris at the heart of the real mystery of govemment. Alegal sy
comstirurion, is designed to distribute, regnlate and control that vio-
lence which lies arthe extremity of political argument, Pope, an Ly
lish poet, was right toassert that it is fools whe contest for forms of gov-
ernment, for 1 the end all forms of government, whatever their politi-
cal colouror philosopliy, are faced with the same problems of order

sen's griaednomn and all the other docerines desperarely

em,a

and disorder and react in more or less the same fashion: sometimes vi-
aiously, sometimes mildly, buralways reacting. Tounderstand the true
nature of soverergmity, perhiaps it 18 necessary in the end 1o study nor
simply law, buv ambirion, greed, hatred, prejudice, envyand all the
other mainsprings of man and the modern political process.

See Statew Dusso (Pak. Leg. Dee, 1958 S, Cr 533), Asee Il v Gionemy
mentaf Purgab (Pak. Log. Dec. 1972 5.Cr 139) evgl
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Chapter 6
CUSTOM

WRITING AND NO WRITING

Ttis sometimes the practice toclssfy law as either unwritten or
teen: the latter term embracing all such positive laws as Acts of Dars
ment, Ordinances, Enactments mnd subsiciary legiskation that dre
products of a particulur nvmaking authoriry, expressinganinten-
orwill in i formal mannes and o be inrerprered m aceordance
th particular rules of interpretation. The rest of the law s gathered
guely under that umbrella known as custom or, to tse the Malaysiin
, adett, and crse Taw, thoese rulings of the judges inrerpreting writ-

law or declaring unwritten lawe

Within the urban areas of Peninsalar Malaysia, customry

a large extent become the subjecrifwrirren law, ind so ceased 1o

e the curious simificance ir once held. Matters of government,

ers of family life, nre the subject of legislation. For example, il

arch 1, 1982 a Chinese in Malaysia could be regulared in his per-

al life by Chinese custon as moxdified by any local moditicanon of

custom, as interprered by the courts; with the coming into form of

e Law Reform (Marmage and Diverce) Acr,' thar custom vanished,

to be replaced by statutory rules,

~Yefor peaple further removed from, i it werds the power-

the law, written law is meaningless. Slowly—although the pace

eed acceleratig—lonew sdens filter imto those living in remore ar-

and backwirers: so thar for them adat, customary L, remaims a

g tradition. Even so, custom can still regulate the livesof even the
st sophisticared of people; so thar within Malays

i aried rapestry of customary

aw hias

entres
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or lesserdegree practically all members of the popularion, whether
they are indigenons to the counrry, or the descendimts of immugrant
suttler:

I West Malaysia it can be said that the firstindigenons peaple are
the Orang Asl, living deep within the forests and jungles of the penin-
sula T Sarawak, the indigenous peoples fall into several groups living
invirtually distinet arcas. On the coast are to he found Malays and
Melanavs, numbenng abour two hundred thousand i all and pre-
Jaminantly Muslim, although pagans and Chrstans are tohe found
amongst the Melanaw. In the lowland arcas are the i or Sea
Dayaks’ numbermg over three hundred thousand: a people of many
cusroms, many beliets, with a great destiny. In the o, live the
Bidayuh, sometimes knownas the Land Dayaks,nnmbering upwards
of a hundred thousand. And farin theanterion m the grear uplands,
live groups of Kelabit, Kenyah, Kayan, Marat and Punan, perhaps
numbering fifty thousand, many of them possessing living oral tradi
tions rich mamagery, varery and wisdom.

HAP OF THIS LIFE

Tnn 1908 vne Ungku Lisur, o Malay headman made pspeechin
Naning: Suchiis the fortune of posterity thi the speech was preserved
by an Englishman; and in his speech Ungku Lisur identified the
aw s seen by i Malay Muslin of those days. Ungku Lisut

sources of
saidl:

mderer', “Divank” really

illy no

The word “Than” means “hunian” and ulso
s il person”, from the root word dava or sy, " There is v
crence between 'Sea Dayvak” and ‘Dhan’, they arcone ind the same
aronp’: see Doris Suling Anding, Native Clistomary Law and Adat of the
Betlaate Theane, Uiiversivy of Malayin, LLB Academic Exercise, 1982, 12-13
J.L. Humphreys, “A Naming Wedding Speech,” [SBRAS No 72 (1916),
25. In thiscontext ivis perhaps worth notng that even as Jute as 1930
“very few Malays over the age of thirty in rural areas could reid ar write”
(Muhin Sheppard, Timen Buedinan, 28). Literacy is, however a migror
phenomenon of intelligence, and a culture based on oral taditons may
well prove stromger than one sed on the wiiten word
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And there is asayingmms,
First the katw of G,

Second, the law of the Prophet,
Thard, the law of rrecivion,
Forth, the custom of the land.

Whatis the law of God?

To catthe daily bread,

Towed the destined mae,

Tolie benecuh the heaped-up sod.

What is the law of the Prophet?
The saving, the commentary
The text, the meerpretation:

Whatis the law of tradition !

The patter becomes the mold,

The example hecomes the type,

Precept passing into usage,

Practice passmg into custom,

The custom handed dow by oner fimefathers from generation
1o generation

Transplovted it withers,

Uprooted dies.

Whatis the croston of the fand?
Duty gves and wecewes again,
Conrtesy repuys kindness

The hapof this life goes by wems,
Auwhile to him, anem 1o me.

Heomage, O Chieft

v this poctic summary of the law, the speaker defines law with grear
ll and wisdom, in terms corresponding (in western jurisprudence)
matural law (the law of God); Muslim law (the law of the Propher)
Ustomary law (the law of the land). Yer of these terms, the word adat,
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difficult, and probably dangerous, roseek anmrerpreration exclusively
i western terms, For it is part of the life of the commuriry, part of a
pattern of hehaviour constantly changing with the pressures of new

times, new events, new personalitics.

FLUIDITY OF ADAT
In 1927 Clifford ohserved” of the Malay S
tervention that

ates prior 1o Brinsh

Theoretically the Malay Rajas and their chiefs were hound alike
by the Fhkion Shard' —Muihammadin Law: by the Kano—viz,
Traditional Law, which had i some instances heen reduced to
writing; and by Fidapn Atdar, or Customary law, which was en-
shrined onlyin the memories and in the heares of men, burwhich
differed widely in various parts of the Peninsula and provided an
inexhaustible subjeet foracademical discussionand debate.

Of this three-fold classification, the Hidean Shere', the Keonon and
Hadom Aduat, the second s likely toe
prohably best treated as a loose term for a body of wnitten L, often
Insed on customary law racher than (as Clifford suggzests) one embody-
i clements of unwntten faw: mother words, a code of practice hased
nor only on eustom and Muslim Jaw, but on ather objectives seen as
desirable within the commumny. In thos caiter all, there wasa
senseof mtmacy about Jaw; it was close to the people, it was a part of
the people, it was an expression of the popularwill. Gross simplifica-
tion though this may be of a complex subject, for the purpose af such
anvintroducrion as this, let it suffice: for the Malay scholar will prob-
ablysay thar this an autsider can come, 1o the mystery of
Malay Taw. And here, it may be thar Ungkus onr besr guide.

Commentingon the Undeng-Undang Melaka and the Undeoyg-
e Lana Melaka (the maritime laws of old Malacea) Mohammed
Yusoff Hashimisays” thar i both texts

use some confusion. Kamaon is

s close o

Speceh o the Federal Couneil, November 16, 1927
Malavsta m History, Vol 26 (1983) 84t 87.
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terms thatwere wsed roconnare arndicare matrees that were
comnected with laws and penalries are mengikia adaviva (aecond-
ing to the custom), menglar hadaanya (according to the law),
mengikiet hndkiai keanon (according to the kantoy law), memglaa
hudaon Allih (according to the Taw of Geud), itnded s (thise
is the rule) ovdid keasrye (than is the analogy) -

Here, then, isamother mergig of conceprs, with the principles of Mus-
lim junspricdence influencing the development of customary aw: and
all these terms illustrate the essentially flund characrer of adar L ieself.

SHIFTING LANDING PLACES

On stidying one of the main sources of Malysian [, costomary
law, addat Taw, we find that many of its rules emerge from commaon s;
ings. Indeed, the student of Malaysian pursprudence will be wise 1o he-
gin s studies witha reading of, say, Winstedt's Malay Proverhs or
Brown's Malay Savings for here, stmmed up in pithy, concise sen-
tences, is much of the rradinonal wisdom of the Malay people. On the
subject of custom thete is, ndeed one especially famous proverb, al-
ready mentioned, b et anak, janganmati adat, beeter thar the ehild
ition die: of which a moderm versionis

dic than the customs and
saidd o be, iy mati aeleet, jurgen et amade; ler the customdie, rrher
than the child.

The reversal is significant, reflecring as it docs a popular shift in
values, nor only in relation to the position of the indwadunl m society,
but in relation to the avthorityof custom iself; burhis isa wide issue
indecd. What we can abserve is thar, ont of popalar behavions, folk-
lore, myth and legend emerges i commuon philosophy. Out of sucha
proverbas pegar medkant pel, the fenee cats the crap it should proreer,
arises amongst other things a concept of breach of trust, of misappro-
priation of rrust funds such as (1o quote Brown) the property of ami-
norin the hands of a fraudulent guardian, The maxims of Malay lite
-are more important than the maxims of equity in English Taw. Kecil di-
Kenchang ib, besar dikendvng acdat, mati dilandiong tumah, when young
‘We are embraced by our mother, when adult by cusrom, when dead by
“the carth, such is the traditionial view of the villager's life.
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Popular sayings embody basic primciples of hehaviotr and these
i ther turn, eegulate custom, Sowe discover thar air dindang bum-
Brngan, tenmnya di cuae atap, warer on the roofrap must fall to the
vaves, things must therefore act according to their mature, Winstedt
guotes a number of Minangkabau proverbs, and notes that “all orany
one .y be head any day from a Minangkahao discussing the cir-
f And thisis true, nodoubr, of mest
so-called primitive socieries. Lacking records, oral traditions preserve
the standards of society and maintain at a collaguial level these princi-
ples which, inamore sophisticated society, are teanstated into lengthy
and ambiguous statute law:

Sa, ‘let the costom die rather than the child reflects thar mereas-

cumstantial evidence for a erime.

g recognition of the importance of the individual which finds expres-
sionin Part [Tof the Federal Constitution, where the fundamental fib-
erties of citizens and orhers are ser down. Just as oral proverbs embody
the adat, so now does writing embody nuch of the Taws and as sociery
develops, wdat withers, to e replaced by other fashions of thoughr,
other pressures on hehaviour,

The value of aclat lies, then, inits carly virality as living L. It be-
lomgs to, 15 part of the sociery mand by and for which it has been cre
ared, mad like thar society remains alive and active, changing as neces-
saary with the needs of that society. Winstedt makes the point con-
cisely:

-owhile some European suthorities speak of Malay costomias i it
were fixed and rigid, native jurists know berter and have embod-
ied their experience ina legal saying: “every time s flood comes,
landingplaces shuft: every time a chief sicceeds, custom changes™.

O, ais the seaman says, different ships, different eye-splices.

Mueh unnec d by antenipts to
classify addat Taw, and Malay adar Jaw in parricular, Western observers
all oo often like to extract a tdy pattern from a medley of custom: al-
though had the distinction of “law arcas™ adopred by Van Vollenhoven
and Ter Haar in Indonesia been adopred, Malaysia would have been

sssary confusion hias been caus

Reprinted in Melay Proverbs, revised by Tan Chin Kwang (1981)
Stant from Alfs Gownt from Ohie, 149,
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s s the et te-

sparecapreat deal of prolis anilvsis on stk matre
menggong and the adat pevpateh. Tndeed, the wdat perpateh of Negri
Sembutan has been the sulieer of somany studies that s existence,
founded ina matriarchal system ariginaring in Minangkaba in Stima-
triy hasovershadowed the importance of adat in other areas: wherens
the rermadi temenggong s hoen used loosely o deseribe o varery of
aadar based vpopya patriarchal system. Inll, i seems hest ro trear et
as what it is customary law limited to a particular area, and to he care-
ful in the use of any adjecrive secking ro deserbe 1 further, And the
whole of Malaysia s rich in .

And custom hiis a lite of its owng independent of governnent.
Winstedt weires” that “as late s 1878 thie Derak Srare Couneil biad n
admit thar most Perak Taw was still ‘unwitten, though gencrally uinder-
stood and appearing to difter little from the code of laws formerly in
force m Malay Kingdoms." ™ Tnany society unacquainted with durable
records, uman memory s all-amportnt: a fact increasimgly forgonen,
as mechanical merhods of rerrieving information proliferate.

While the British in Malaya recogused the validivy of adar and
adar law, that recomtion created problems of its own: In Sahwip v
Mirchell (1871)." Sir B Benson Magwell C.JLsaid thit

it s well known thar by the old Malay T or custom of Malace:
while the sovereim was the owner of the sail, every man biad nev-
ertheless the vight o clear and ocenpy all forest and waste land,
subjeet o the payment, t the sovereigm, of one-tentlof the pro:
duceof the lind so taken,

He noted that

the Porruguese, while they el Malacca, and, afrer them, the
Dutch, left the Malay custom or bev non serpieein foree."That it
wars in foree when [Malacen| was ceded to the Crown appears to
he beyond disprte, and thir the cession lefr the Iy unalrered is
cyually plain on general principles.

* The Makess; A Crdusoral Ustory, 114,

(1877) Lute 466 ar 469.
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He conclided thar English law would “no more supersede the castom
inquestion, than it sape local customin England.” In conse
qience of which, he gave relief to the planntt in the sum of three hin
dred dollars, for his wrongful vuster by various officials from land he
had cultivared for some forry years,

Such a decision was cansistent witli a benevolent interpretation
of the Charters of Justice which, although they had conferred jurisdic
tioms on the conirts they hiad established, had nor directed whar law
those courts should apply. In Indin, parallel legislation had direcred
the use of Muslim law for Muslims and Hindu law for Hindus: and
some guidance existed for those judges unfamiliar with the principles
of those laws. InMalaysia there wasnone, and, regrettably, the English
judges fell back upon English L even holding in ere Abchdlaly, " in
1835, thar a Mushimcould, contrary ro Muslim law, dispose of all fus
properey by will. Such a deaision could be arrmbured not ro morance,
but tora belief in the principles of individual trecdom enshrined in the

ede

common law and, for that matrer, in the lassez-fame ccononucs of
19rh-century capitalism. Things are different now.

Maxwell referred to customary law as lex non scvipta, unwrirten
law, an expression quumi by many lawyers, asindicating the popular

nnmnn( its ml SO IS an its narire a marrer of pr.um

1967 the Federal Courr rc(ummnl acustom of rm\iu hetween
and Singapore, that a mare’s receipt (even if marked ‘not ne-
HO: |\w]v)unlhllvv treated as a document of title 1o goods, in the same
i
manner asa hill of lading. " Tn rhar case Wee Chong Jin CLL, delivering
the judgment of the Court, offers o useful survey of the evolunon of o
local eostom i relation to bills of lading and mate's receiprs: and the

uments there dealt with are of peculiar interest taanyone con-
cerned with the evolution of custom in the area of commeree and
trade.

" (1835) Ky8
" Waah Tat Bank Licd v Cheng Chen K [1967] 2 ML) 263. Sec also [1971]
IMLJ 177 PC.,

I



cusTom

CUSTOM AND THE WRITTEN WORD

Onee reduced vowriting, however, the spirit of the law within a
custom can e lost. There s dilemma here, acutely nated by an Indo-
nesian observer, Soeraharfjo:*

The codification of Adat bw can result in the obscummynd the soul
and the spirvof the L irselt untlie would becomie less flexible to
accommadate the chinnges occurring in the communiry. On the
other hand, without the written formy, Aduat law can resulvin side
effects, apprehension duc o the absence of certmey in the
may vecur.

aiw

Suchis the renston hetween wrirten and unwritten Eaws yer the effect
of reducing i custom to writing can, as it were, give it i dominance
over the unwrirten law: Folk in Negn Sembilan refer to Taylor, n
Sarawak ro Riclunds, in Sal
pretations of these nformed wrirers were themselves as authoritative
as starure law. The lwwyer will recopmise this ar onee for—whatever
the contemporary merits of Austinand his conceptiof sovereignty—
the average lawyer continnes to'see law as consisting of rules which
can be enforeed by theconrrss and every court, itself endowed wirh ju-
risdiction bysome supreme authorityan the stare, is best impressed by
law which has the express o implied blessing of thar authority.

The codification of customary law carries its vwn hazards, for writ-
ing introduces an clement of fixivy ito what was a fluid sicianon, Cus-
tom runs like a wandermng sver inthe Bomeo landseape; contine it
within the rigidity of a nade channel and irs effects are changed. One
of the problems posed by thissituation s illustrared by a Smrawak law,

bathy to Woolley, asaf the reconds and mter

T b it the Lol systein to overeame lesal conflcts betseen epis-
woniry (adar) L [-lumic smd Wastern T in force in Indonesia, "in Al
fredo T Tiumson (o), Seecies on Muton Las (Shuriah) and Crestonmusy
Laws (Adar) (Ml 19769, 343;

" “This iy ot be true of L i de Lis Agass, “the Triburial of e Wi
ters in Vadencia in Spain, Sl to be ane of the oldest courts in the waorld,
ts three judlges meet onge or iwice a year, in public, o serdo disputes over
the distribwtion of water
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the Narive Customary Laws Ordinance.™ In Sarawak, several codes of
Than enssromary law had been drawn up in the days of the Ragah.
These codes were, essentially, simple declarations of offences accom-
paviicd by prosaripiions nfagtecd ponaliids:aind thayHindlseedraim

up ar gatherngs of the wise men from the longhouses coneerned.
This initself might hive preseirted bur a minor probl

code was reduced towrting, and then promulgated with the auchority

of the Ragab, Toany seudent of Anstin, the Rajah of Sarawak will ap-

mi: but the

[pear as.a sovercim, his regime possessing those characteristics fa-
vanred by Austin: the habit of ohedience taa certain and common si-
penion, by the generaliey of the members of a given society, whilst that

superior s not himseltsubordinate to another. Haunted by this doe-

trine (which now runs through much of Malaysian law, archaic
though it be) imwas m 1933 realised thar the codes of customary law so

promiulgated were now erystallised into posirive law. The act of redue-

ing them ro weiring and then nvesting them with the approval of the
sovercign had transformed them it ditferent kind of laws custom-
ary law had hecome positive Jaw, with all the advantages and disadvan
tages of this lateer stare.

What relief, then, was pos
had rendered the penalties tnv
necessary todevise some machinery for the amendment of marive cus-
¢ the Ordinance of 1955 was

ble! Inflation and the passage of time

al,” and it was therefore considered

romary law in Sarawak. In consequer
enacted. Under this Ordinance the Governor m Council can, if “sans-
fiec, after such mquiry as he may deem proper or expedient, thata gen
cral consensus of opinion in acommunty to which a nauve system of

H Cliapter 51 of the Laws of Satawak. This Ondinance has now been re
pealed (see Cap, 2201 1996) but existing Orders snd notiticaons have
been saved

A common Feature of any system of written Taw in these ditys is legislation
desimed to enhamce pecumiary penaltics and keep them indine with the
diminishing value of money. See, lorexample, the United Kingdom
Craminal Jusnce Act 1982, which preseribes ionew method of determin
ing fines for sumonry (minor) offences: five numbered levels o stand
ard scale, which can be ultered to rake account of changes m the value of
money, byonders under the Magistrates Courts Act 1980, Fines e fey
fedan ditferentlevels: enchlevel Being frony time to time preseribed.
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avours an amendment of such systemgand that
£may lawtilly he gven thereto consistently with the Nitive Conrts

dinance and any ather written law,” make an order accordingly.
In consequience Sarawak los seena considerable amounr of whar

subsichiry legishition™ wader the Osdinanee, in the form of

way of Seawak) togerher with Orang Ube Cosromiry
i particular areis and, for the Malay commumity of
Sarawak, the Undeng-Undeog Mahkameah Melayie Savawdk. I addie
jon two collections of Disak Adat Lavw in the first and second divi-
sions of Surawak, prepared by AN Richinrds, were also published in
963 and 1964: hut these are not authoritative, being only declaratary
of the then customary l

In Sarawak the establishment of the Majls Adar Istadan (Counal
of Customs and Traditions) in 1974 gave an imperus o the codific
‘tion of customuey [aw, and i 1996 the Natve Customary Laws Ovdi-
nance was replaced by the Nitive Customs (Declarations) Ordinance,
which also enabled native customary laws to be codified. In cons
quence, codifications now-exist af Adar han, Adar Bidaynh, Adar
Kayan-Kenyah, and work is under way i relavion to the ada of the
Lun Bawang, Kelabit, Kajang, Renan, Bisaya dan Melana Liko,”

% Defined in the Nutive Courts Ordnance (Cap. 43)as “the systemol per
sonal v recogmisedt by the general hw of Sarawak s hewng appheable o
the members of any vacial, religious or other community hecause they are
members of such community, and includes any rules or customary faws of
suchaystem which may refer the determination of any matter o another
system of personal Liw" This Ordinanice has been repealed by the Native
Courts Ordinance 1998 (90f 1992), but the detinition is repeated in sec-
tion 2 of the ater Ordinance, under which natve law and custom s to e
administered "o aras s applicable and is notrepugnant w natural jus-
tice or morality or is not, n principle, n contlict with the provisins of any
law in force in the state” (section 6).

“Subsidlisry legishationon subordinite or delgaed legishion, fos, if it is
properly made, all the authority of lawe

Empeni Lang, “Administranon of Native Courts and Enforcement of Na-
tive Customary Liwsan Sarwak™ 25 IMCLL (1998), 89,

2]
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Such cedification

appuar toassist development, which s, says Javl
Langzuby, “a powerful discuilibraring force ... it means astateof perpet-
vl imbatance .... The critical challenge facing the aduts the abiliey of
Diayak societies to adapr their adeer ro manage this imbalanee. b

I Sabihy, affairs have been managed differently. Probably because
o Austinian sovereim in the person of Rajah had mven hisapproval
tothe promulgation of such a code as the Sarawak Tisn Tangag, no
Ordinamee of 1955 has been

legnslarion on the lines of the Sars
found necessary. A series of codes prepared by GC. Woolley inthe
19305 (and happily called “"Woolley's Codes”) in the formof small
looklets issued by the government, set our hasic principles of Tuaran
Adut, Dusion Ada, Mot Adat, Kwijaw Adat and The Tonoguns. These
caudes have, like Richards! publications on Dayak i, no formal lepsla-
tive authority: but, asany practitioner familiar with the Jaw of evi-

ite, they offer mvaluable pudance on the existence

dence will appre

o a custom, provided their limirations are taken o seconne, For e
rom s tor fixed and static: herein lies hothits varue and irs weakness.

NATURE OF CUSTOM

One of the early problems posed by customary law lay, and indeed
still lies, in s methiosd of recogition and enforcement. Taylorin
19299 criticised those who imported "the technicalities and arbitrary
distincrions of the English law of procedure, which are wholly unintel-
liible to an illiterate popularion” and which *made ranonal admini-
sreation of the customary Jaw impessible.” Trwould not he desirable o
mtroduce the offen-absurd rechmicalities of the law of evidence mto
native court nor, for thist matter, be wise to permit a lawyer toappeir

theres hut it does help, to lave a record of major decisions,

OF course, from the point of view of the vrthadox lasyer, the na-
tive courrs are something of o mystery, to be avoided where possible.
111962 Ainley C.Jnoted” of the Native Court of Appeal i Sabah

ly sunted ro

that it was, “forall its impressive constitution ... not id
“Ritual Aspects of Than Customary Law in Sariwak” 25 JMCL (1998), 45
59,

Cristormury Lew of Rembew (1929), 13

2

I the case of ReJames Lee Kie W, Cases o Natewe Crestomeary Law
Suhah 38,
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answer duestions which rurm on the construction of written laws™.
There is o horder berween the two systems, and one often difficult 1o
over. Adat law bas a spin whichis lost in the hair-spliring fa-
oured by the legal mind; custanyand wrirten law miake tneasy bedfel-
ows: and of the two systems, custom seems roserve the poor man best.
In East Malaysia, then, hoth Sarawak and Sabab have native
ourts with jurisdiction over natives, in the same fishion as Muslim
courts have, in the states of Peninsul. ysin gursdicrion exclu-
ely over Muslims, Thanks to the imtative of a Sarawak judge, Tan
Datuk Lee Hun Hoe, there exist reports of cases on mative custom-
i ]awm hand Sarawak. I this contexe, huwever, the defibigion
" requires relerence towritten law™ and even then, the defi-
ailible donot prove wholly sanstacrory,

s some ol the cases

Sarah courts of West Malaysia) upon the facr of be-
Jonging 1o a particular group. Incuch rerntory, a hicrarchy of nutive
gourts exists, these bemng now “nar the creation of custom, theyare

ts created by statuee”, s distinerion ot eritical importance, as the
of Re James Lee K Wit illustrated in 1962, In consequence, the
on-narive (or, if the reader prefers i, the secular) coures can exercise
ontrol over thee natise conres, throuigh the peney of, mer lic, pre-
ive orders,

Sucha controlis important, smeeiris essennal o hive supreme
ority in iy freld of human activiey, As Enplish bistory illustrates,
systems of courts with parallel aurhority cannot exist tagether in
ony, and in Maliysia the secalar courts in 1970 asserted a final
tithority over Muslim courrs and anthorities.
The question may, then, p
custom as law? What che

sperly be asked, how ane we to recoy
acteriaties give it the force of law? Al

s Article 161A(6Y of the Federal

el then refer s necessary ta local e legishiion, e.g. the
h fverpretation (Detinition of Native) Ordignee 1952 (12 01 1952)
amendul now Cap, 64,

i Re s Lee Ko Wy, Cases on Newrve Clistomary L

ample, Conatussener for Relows Affaivs v Tenpkne Mitam
I 970] IMLJ 222, Bunthe 1988 simendment of acticle 121 of the Gonsti
Ftution (i.c. the Syaraly Courts) i now pertinent.
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e, i his ook, Lesw in the Meding, Jeals with this issoe in the realm of
by
five criteria for the judicitl recogmtion of wdin Sarawak.” These eri
teria, that is 10 say, tests for the validity ofa custon in that Stare, are

sl L, and Sirau, abwiously influenced by the common law, ofters

() reasonablencss:

(1) generaliry:

(c) antguity;

() comsistency with morality; and
() not conrary ta public policy

Sirau comments, truly enovgh, thint the tests are less stringent
than those imposed by the common law of England. These ress are
prabably valid for the recognition of adar in Malaysia gencrallyi bt the
observer should bear i wind tharada s limited inrs area and, often,
invits application; its reasonableness has to be rested agamst the helay-
iour of those within whose area it operates; and its antiquity depends
o the memories of the elders of the commuiry, Iris o powerful foree
within society, becanse of its very tature, of the gulf that exises e
tween it and rthe wntten word.

Whar 1s sigmificant here is thar itis another system of law; nveffect,
whichi derermines the characteristics of custom for the purpose of a
eneral recognition, and then secks to weave that custom into the tip
estry of the law i a manner that is harmonions and aceeprabile T this
process i judge may sometimes appear toact illogically: bue loge isnot

always a part of justice.

PRESSURES ON CUSTOM

Since custom grows out of, and is shaped by, the babits of suciery,
it necessarily refleces the way of life of the community within whichar
operates, In Malaysia that sociery has since 1940 heensubyect notonly
toabrupt political change, hur akia 1o technological changes that hive

7 John Wayne Chamberlan St “The Bidayubhs of Sacawak: The Peaple

and thew Adar—aA Sociologieal Study," Unversity of Malaya, LLB A
ercise, 1964, 142 etseq, Forarecord of the manner i which cuis
ron wastreated in Sawak under the R, see the Appendis, Ly of
Savasitk Oncler 1928, and the Notes therets

denne
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dically alrered vhe envirmment. Dioris Sulng Andang writing of

e Balau Than, reporrs “the mereasig mfluence of Chaistianiry and
the tide of modernisation penctrating into the longhouse!’, and guores
Auwterican writer  asstating that ‘Jw'ullmnnnghnnlnn;_uprm—
sed. Position and prestige are now shown by bringing hack money,

d other valuables suchias onthonrd mators, radios, relevision serts

and sewing machines.” Theseirems replice the jues ind gongs of old

nd are significant not only inthemselves, but for all the inffuences
invoke. The etfeer of relevision upon developing countries is inir-

mp\nuuhum upon a diet of doubtiul henefir.
One writer on the Kelahits of Sarawak, Medan Maya, has starec
that “the effeer of Chnstniry and educanon on the Kelabit adar and
dat laws has been very extensive. Beenuse of Chrastianity many sub-
sta nwudm laws as well as practice have been abandoned.” Another
iter’” quotes i Dk elder, an Ihan penghadu, as sayingin 1972 thar

hien they (Chnstian converts) Tve inthe longhouse they observe

i maintain the costomary faws and ritual probibivions of the Tong:
se [uas pust those beliefs and mroals thacoffend ther Chrstian be-
s they domor parncipare and would leave the hotse for thar penod

Sirau makes i similar pome,” Writing of the Bidayuhs of Sarawak
notes that

Most of the Daya Bidayuhs Iave been converted to Chnstiarity

- When the reachings of Chistianiry contlier withada, the for-
mer prevails ind the later is discarded, Where they donot con-
flict and can co-exist, the adat moy he adopted, hut in substan-

i Mnnunv Lawand / \.Lmu the Bk Thang” University of M-
CICIS,

Lin The than of Bummd«(tllmm«. 1978).

Kelabit Crustiomary L, University of Maliyay, LU Academie Exercise,

1982, 45

"~ Peter Mulok Kedit, "Modormzation among the Thanof Surawak, " Univer-

sity of Ml
Op. cit., 42.
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tially modified form, Sutfice it tosiy thierefore, that iy Daya Bi
dayuls iv
10 the renets of Chinstaniey and the ardimaey civil aw of theconm
try. My of the rules of adae e therefore et abeyance

adouble life, e aceording rodat, mother nceondine

Sirau concludes that “in faer, the new gencration of Daya Bidaynbs sl
dom cansider themselves hound by adar”

Anexperienced observer of Saawiik adan, Richards, notes m wrir-
i of Sarawak ™ that "Chnstianiry .. is more likely to be socilly disnup
tive than Isham®, presumably hecanse s less diseiplined i compre-
Densive in its philosophy. Like noritew athers with expegience of the
Lwzards of conversion, he comments that

whenacommumity his begnnrondopt ieselfroeconomic chimge,
it cantorn Chiristian and advance more rapidiy bt whian o com
ity s not egun wechuange, Chinstaniy oy destroy it by
mioving the old diseipling, sl noereplicme it peryason of
the whole life aud work af the community

Foradaris wosen into the rexrre of i community, as ir were: remove
it, and unless it disciplines sre replaced by more dominant belietand
Tebiaviony, tere is dismrewration.

Along-term appraisal of adae v siggeses thatiowall conmmne o
b faree nshaping sociery, but that it wall, as i the Western world,
dimmnish il exnneion. Where

CusTom

sxpresses i particulin he
Tet, ansdd the eson for hokhng thae behier has wong, then the custom
will disappear, in contarmity with the old |
feans, cessat lex; when the re

il NI, Ceatente vatione

son for i pweeases, sodoes thelawe A cis

tony may dictate a fine fon say “entermganother's house, thin has suns

oFmourming wearing tinery” o wbarerand sore sophisticated cony

munity may view such hehaviour as o than asocil solecisi,
o deservang formal punishment, Tnthis fashion the prossures of edu
carion, the mflience of radio, relevision and the prmted word, and the

Lavud Liwraand Addat (Kneling, 1961), 58
Thid

Anfotfence cancerning the longhouse and engugmg proprion”, us
eyt Sea Dayak (i) Fanes Code ot 1952
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developmentiof a kind ot world culture based o common dier of
television series ind newspaper featires, videotapes and drher fast
foods. are brnging ahour a revolution i which local and national eus-
oms and houndaries are ceasing to rera thew old symificance.

Yer, hom bemgs bemgowhar they are, let s hope that the ald
Tangurges and didects will persist, and some af the custonis remain.
Biar nutti conctk, jeogeon mate acat mary he too extreme a view to takes ler
othchild o custom live.







Chapter 7
WRITTEN LAW

NEED FOR RECORDS
Until the concepr of the state emerges, with s definite hounda-
ries and cocrcive appararus, allegmance isa personal matter a simple
bond berween one man and anather. The state is a modern mventon,
akind of political myth by now supposed—espeaially by these of a so-
cialist persuasion—to he endowed with reality. Such is the magic of
‘words. The theory of mcorporation, another myth mvolving the in-
vention of i fictitious person endowed with such attbures as expedi-
ency and convenience dicrate, emerged only alittle later. Not only hu-
iman beings can now be possessed of a personality; a state canin law
have a personality, and evena company or corporation created by the
host created by a ghost, emerges as it clothed with
. Truly, the legal draftsman is a magician!

The concept of the state emerges at a fare stage in political devel-
oprient: we cati consider how recent a history has the modern pas
“port. Before the stare acquired its unrenl existence, menwere hound
by individual allogiances; a nerwork of personal loyalties sustained the
‘Malay ruler, Virginis Matheson notes that “the position of the Buigs
iy Riaw was legally assured by a sumpah-setia, an vath of murual loy
alty and friendship which was sworn berween the Sultan and the Yang
di-Pertuan Mugla ond was hinding on all Malays and Bugs." In the Tih-
fdlAl Nafis, a Malay history compiled in the mid-1860s and recording
’ﬂ'lehumwn(]uwr nd otherareas from the early 18th century, sover-

ﬂxmy is entorced by the swearing of vaths and by dances of loyalty.
Themr his vital to sovereigaty, and survives as o remarkable featare of

"(nnupl».ul State i the Tiehfur AL-Nufis," m Reid smd Castles (eds.), Pre-
Colimial State Systems m Sontheast Asa (1979, 13.

i
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the Federal Constitution, whose schedules are hreered sith forms of
oath preseribed for the king, prime minister and ministers, judges
members of Parliament and citizens, The personal allegince exacted
by an cath is now of paramount importaned in the perpertaron of

power,

From time to time debare oceurs on the nature of a Ruler's author-
iryin past days. There are those who affirn thar the Rulerof a §
enjoyed supreme authority, others, that he enjoyed litle re
Asfaras the ordinary pe
seems likely thar the Ruler was a remore figure; for biny, the Stave was
Jdominated by a ruling class, a group consisting of the ruler and his fol-
lowers, chiefs whoin their own areas excreised virtually supreme
authority, but who themselves derived thar authority from the Ruler.
For with the emergence of a Stare identity, the ruling class needed the
Ruler: as Gullick says of lare [9th-century Malaya,” “the Sultanate and
the ancient insurutional forms of the State Government played their

wt, fisherman or hunter wa »mnurmd it

partin systems of symbolism and status. They were needed .asa .,
justification for the political system which gave power to others”,

On the other hand, Milner” sees the Ruler ar this ime as “not only
the *key institution’ bur the only institation, and the role he plays i
the lives of his subjects is is much moral and religious as political ™ It
may be thir, paradoxically, both views o s the argument is as
thar of whether King Harold apalisadear the battle of

Allinall, i seems likely thar Swettenham's view of human
e as compri:
of the position; the Ruler and his supporters constitured a ruling ¢
sharing power amongst themselves according to their own characters
and circumstances; for the rakvar, exactly who exploited them wis a
matter of mdifference: their function was to siirvive, to take pleasure
in thespecracle of luxury offered by their superiors, and to pay tor their
entertmnment.

Still, however authonty niay emerge inany society, once the con-
cept of the state,  political entiry with a central suthonty, has devel-
oped, the commands of that authority will roan ever-increasing ex-
tent depend upon the degree of publiciry that can be mven roirs edicts

: correc

ng political selfishness offers an accurate pereeprion

155,

Indigenones Paliical Systems of Westem Malava (1958), 3.
Keragetan: Malety Polical Cultvere on the Eve of Colonal Rude (1982), 113,
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from the stone wblet tohe printing press and the relevision station
particula, laws need o be recorded, copies distribured, sothat fron
capital tovthe furthermost provinee may run the writ of authoriry,

For this purpose, the wnrten word, unchangeable, more permanent

than the flecring words of a town crier or relevision announcer, is es-

tial.

NEED FOR MODELS

Teis not, therefore, icommon for those writing of law 1o review
the character of law itself as erither written or iwritten, as lex senipta or
ex nom seviptet, o use the terms of ancient, threadbare Latin, Thisis bur
e of the many divisions and cassifications of Taw adopred by wrir
jurisprudence, whose leisure hours have produced classifications
based upon conceprs (crime, torts, ere.), finctions (partnership, arbi-
tration, erc.), situition (road traffic, personal injuriess marriage, etc.)
pr conseqquences (damages, purishment, compensation, divorce,
). One uscful purpose of classif sin the convenienee one
ethod or another will provide in relation to an edition of statutes, of
aws. For example, in the Revised Edition of the Laws of
rawak of 1958 all legskarion on, forexample, “Public Order and Se-
*Civil Law and Procedure” un-

ity is grouped under one heading,
der another, and so on. Sinularly, the Revised Editon of the Statutes

Singapore of 1970 m its first volume covers “Legishnon”, *Admimi-
St rimm('J\h‘nu. “Civil Procedure”, "Civil Law" and “Starus, so of -

et ngm one volume a convenient collection of wrirren law on allied
jects. Conrrast this technique withy say, Halsbrery's Laws of Englend
(fourth cdition) where in, for exnmple, volume 34wl be found o sum-
mary of law on subjects ranging from "Negligenee” to “Parliament
strictly alphaberical sequence being adopred, whichresults i several
related subjects heing collected in one volime—a pracrice which,
when understood, in fietcanses litde confusion. After all, any sort of
is to he preferred tonone.
Even the humble citizen, ler
derstands the essential nature of writren law: and indeed, formost
ople written law is what they understand by the tern law gencrally;
rdls, they think of Taw as consistimg of stature law and sub-
aton made under statices, s opposed foadat, costomary

alone the youngest of law students,
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Law and the law made by judies. Andalthough customs and judicial
decigions may be, and indeed often are set down in writing, they ire
not popularly regarded as written lae,

In Malaysia, the researcher can trace a trickle of wntten law i the
cuimarien of v suichios the Undung: U

form of carly dige
Melatka of the 15th century, a Pahang Kauan or digest of the 16th cen-
rury, a Kedah digestof the 1 7thcentury, Minangkabaudigests and the
Ninety-Nine Laws of Peval inthe 18thcentury, and the Undeng-Un
dang Kevajaan o the 19th century. The provenance of these early
coddes is inevitably mixed; ind Hindu, Arab, Buddhist and Islamic in-
fluencesare to be observed, with sumptuary rules muchan evidence:
tine clothes for fitie people! And there is no reason to suppase thar the
techuiqueof the legislitive deaftsman of five of six hundred years ago
differed markedly trom that of his contemporary who, faced with the
task of drafting a law on any particular subject, will first tum tosuch
lable. This, afterall, is the manner in
which the winds of necessity, passing over national and, ofren, culrural
bovmdaries, cross-fertilise the flowers of the written law. Let the reader
excuse this metaphor end appreciate the all-too-catholic nature of

maodels or precedents as ar

much contemporary legislarion; iris nor laziness bur prudence which

persucdes the drafrsman to seck an existing model for a law, just asa
wise purchaser buys, say, an-estahlished, well-known product, racher
than gambles on novelty,

Exactly what suthonty the carly Malaysian digests had is ohscure
is certain, their influence perceprible. As noted, in
dried

Tt their
the 15th eentury the trickle began, then seemsalmost to hav
up, for evidence of such activity inthe 1oth to 19th centunies is all wo
meagre. Nevertheless, it seems likely that small bodies of lws existed
in the more developed areas of the peninsula; and whar seems clear is
that by the time the Bnnish appeared in the aren in 1786 hasic legal sys-
tems existed and offered g framework of order for fargely static, iso-
lated communitics, There was, as it were, a pause, asilence hefore the

ene

storm.
When the British appearcd on the Malay,
ready ncquired much experience in India. Indeed, most of the officers
of the East India Company who first served in the Malay peninsula
had knowledge of Indian affairsand they knew the importance of law,

an scene, they had al-
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even if they did nor always understand the refinements of the goneepr
of sovercignty familiar ro the English lawyer The reader may remem-
Ber the events in Penang when the prickly John Dickens was judge
and magistrare, herween 1801 and 1808 and his lerrers as set out i
the first vohime of Kyshe's Repors illustrate the need for clarity i the
conceptof sovercignty—and it is nor andle concepr. Again, the
reader may recall the dislike of the English lwyers for Raffles' carly
regulations. Lawmust he promulited by i supreme autharity, if it is
tohave the authory of law: this was the cardinal principle of the Eng-
Tish Tawyers of the diy, and it runs through the whole of Malaysian
constitutional history. In this contexr i is necessary to ohserve tha
the Malay Stares were never Crown Colonies, as were Penang, Singa-
pore and Malaceq. For the Brtish the Sulran was the sovereign: and
‘the form was all-important, just as it is today, whenin might be said
that the clected politicians have replaced the Brinsh,

TERMINOLOGY

Whitten Law, then, came b slowly tothe pemnsula, The dline
s not kind 1o the writen words and inany case, how s the substance
of the written word to be communicated 1o the people? I the old days
in England iy town cricr would go through the streets of a town, inging
d Britging important marters to the notice of the public; in
the Isle of Man, the liws of the past year wauld publicly be read our:
‘but until printing became commuony it was non easy o brang o the gen-
eral notice the prrport of any b

The present hody of Malaysian written law s vast. comples, and
ever-increasing: |t reflects the constirurional history of the territory.
but is perhaps best approached by the law seadent by way of terminel-
ogy: adopting the terms used for prineipal legislation, or st law,
withour regard o the muss of rules, regulations; orders, by-kuvs and
the like that are made under the anthoriey of laws made by the appro-
priate legislature, and Known as subsicioy legiskation. Tn sinple sterms,

then, there are the fallowmg:

Acts of Parlicanent: s made by the federal legisliture frou 11
September 1959 to date;

&
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Omdnances; lawsmade by the federal leiislture berween 1 Felsi
ary 1948 and 10 Seprember 1959; Ordinances of the legislarure of
the Malayan Union from | April 1946 to 31 January 1948 Ordi-
nances made by the legslariire of Sarawak, o daces Ordinances of
the forme aits Sertlements, insofarns
they are stillin force in Malacea and Penang; and Ordinances of
the State of Sabah (whenir was the Crown Colony of North Bor-
nieo) hefore 16 Seprember 1963;

wn Colony of the Si

ed Malay Stares legislature prior ro
nwes;

Enactments: laws of the Fede
1946; Enactmenrs of the legislature of eachiof the Malay S
Enactments of the legslatures of Malacea and Penang since |

April 1946; and Enactments of Sabali since 16 Seprember 1963;

These Acts, Ordinances and Enactments are themselves subject ro
prnaiples of interpretation contained in particalar laws which seck ra
detine terms and phrases i common use (so that they need nor be re-
peated in every law that is enacted) and w lay down certaim basic prin-
ciples some of which are of paramount importance, not only ro the le.
sl drafisman and the lawmaker, but to lawyers penerally. Before com-
menting on these principles, it is desirable ro refer o rwo interpret-
tion staures formerly i foree in Malaysia, sinee withour a knowledge
of these itis impossible to constrie any earlier written law with any de-
greeof confidence. These statutes are as follows:

Interpreation Act 1967 (Act 57). This came into foree on 18 May
1967 and applied toall Acts of Parlisment enacred afrer that dare.
Iralso applied t ermerments of Kelantan, Selangor and Tereng-
anu, which adopred the Aet for the interpretation of State Laws.
The Act also applied to any revised version of any federal Jaw,
whether that faw was made hefore or after 18 May 1967; sucha
law s prepared and published by the Commiissioner of Law Revi-
ston (assisted by a Law Revision Commitree) under the Revision
of Laws Act 1968 (Acr 1).

“The word *Ordimance (e o be confused with “Ordnance”) reters heie
to " aithontative direction, decree or command” (Shorter Oxford Dic-
Honery).

86



WHITTEN LAW.

Iterpretatieny el General Clases Ordimenee 1948 (Ord. 7) i
foree on 31 January 1948, Tlhis Ordinsnee apphed roall federsd
Taws (Ordinanees ind Acts of Parliament upro 18 May 1967)
other than those tevised andor Revision of Laws Act 1968. 1t also
apphed toall Stare enactmentsin West Maliysti, other that
Kelanran, Selangor and Terenginu.

The existing law s now regulared by the Interpretation Acts 1948
and 1967 (Act 388) s consolidared s revised on Seprember 30,
1989. Furtherinore, all nine states of West Malaysia have adopted Pare
of the Act, pursuant i Arncle 76(3) of the Federal Constimmion;
Act 388 does ot extend to st Makiwsii, where the [nterpretarion
and General Clauses Enactment 1963 of Saluh (34 0f 1963) ind the
Interpreration Ordimance of Surawak (Cap. D) apply.
Intracing the development ot the meanng ofa ferm i pirticu-
Tar law, the diligent rescarcher will discover that the Federated Malay
States possessed theirown Inrerprernon and General Clanses Enac-
ment: and Joho, Kedih, Terengganu and Kelantan had thor own
State kiws on the subicer, as did the old Sreains Serdements. There are,
therefore, many mysteries to heunravellad, before the reader canof-
fectively mderstand the memng of sy parricular Malaysian law, As
the learied edivors of The Armatared Sututes of Mulavsia ahim, “there
isno doubt that the interpretation jurisprudence of Malaysia imore
complex, if not more vomplicared, thian ehose of arher common Liw
risdictior
ment.” Fortunarely, most of the ks reluting tomterpretation follow o
commaon puttern,
Asageneral rule (hased an the principles set aur i the fares Taw

the subject, Act 388) words used inany stbsichary legislanion hive
e same meanngs s the law inder whicl rhar legslanon s made,
is 1 no douhitaselfevident proposition, asindeed aee manyof the
rinciples set out ineny law relating to the inferpretanion of starires.
uch a law as the Interpreranon Actcontams anumber of definimons
terms commonly ased in le
v year, lnd i be) so thar thse require no further definition,
reference to the relevant Acr, Ordinance or Enacrment on mrerpre-
ation will atten salve a cnmcal gueston of the construenion or mein-

he day maycome when therewill be onie concise enact -

nslation (e advocete, contravene, Ma
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g tohe given toa particular word or phrase, and the wise lawyer wall

usually have a copy ro hand, nese roa good dictionary. However, such
i Act, ere., gots much further than mere definition, by laying down

Dasic general principles of b and evidence, some of them of consider-
ablesymuticance. Withour gonyg
which tends tobe

o the complesaties of such a law—
come more refined and complex with the passage of

time—the following are amongst the more significant prnciples (ear-
ingin mind that all are of importance):

() A law comes into operation an such dateas it may preseribe,
bur where no datess appomted, on the date immediarely fol-
lowing the dare of ies publication in the government Gazerte

(b Sibsiciary legishition can he made with retronctive effect
(hut it o case can it be deemed to have come into force car-
lier than the date of commencement of the law under which
itts made); however by reason of Article 7 of the Federal
Constitution, noretrospecrive penalties are possible.

() Repeal of awririen liw shall nor revive any carlier law, oraf-
feet anything lawfully done under such written law.

() Where s wrirten law confers a power on n person todo any-
thing, the power i presumed to include any power reasonably
necessary for the purpose of doing thitt thing,

{e) A power tocontrol or regulate any matrer ineludes a power to
license or probihir.

(0 The powers of committees and other hodies e

blished by
lnw are not affected by any vacancy in their membership.

(2) A power roappoint includes a power 1o remove.

(h) The imposition of a penaley under any written law is nor @
toacivil action for dimages in respeer of the same natter.

The prnciples of inrerpretation—some of which are ser out inin-
terpretation liws, evidence act
tabhshed by case la and are notas n basic rule tobe ap-
plied, if therr applicanion is mconststent with the obvious and reason-
able meaning of the words used in a law. Ina sense, they form i sort of
saftry ner, to preserve meanings that might otherwise he lost by omis-
sion.

ad the like, and some of which are ¢s-
—are flexible,
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Mich confusion has ansen on the subjeet of the buste pringiples of
terpretation af statutes, and various rules have beendeveloped. The
law studdent soon discovers the “literal” rule, the “golden” rule and all
¢ other refinements by which the udicial mind secks to gve effect ro
e]mhu or policy, i the manner in which they inrerprer the wntren
ords of thase who make the laws, Much debiee bas oceurred onthe
atter of wherher reference can properly be mate o Hansard, that is

y, o the official reports of proceedings in Parliment, as ofterimg
sistance in determining the meaning (‘construing”) an Act of Parli
ment, one school of thought holding rohe view that sucha reference
desirable, anather, that it is undesirable, Malaysii—unlike Eng-
Jon the principle of

nd—has a comprehensive Evidence Act bias
levaney, and providing sules for the proof of public documents. In
these ciretmstances, it would be imprudent ro follow the negative
English practice on the matter, mHn\nm_\\lnrI,«ml Dienning called
the old grammatical appro:
urposive approach . An Act of Parliament always hasa purpose: s
toestablish ir, wherever that investigntion may leads ind it rhis policy
leads towharis called * ‘udicial actvism”, with judgesadapring o dy-
mic approach to the inferpretation of statutes, so much the berrer
When the Revisionof Laws Acr 1968 came into force on Janiry
1, 1969, Acts of Parliament were numbered i sequence, withont re-
d ro their vear of enctinent, and chissified under two headings:

nd desirable to follow “rhe modern

(a) Acts considered as principal Acts, of a permanent narure; and
(h) amending Acts, Supply Acts (that is, Taws voring money for
particular purpases) and Acts of remporary duration.

Inthe
their number, and are published as
m the main seres.
As for subsicliary legishition, in the case of all rules, orders, regula-
ions and other marerial having legislative effect (e the exofficio ap-
pmntmuu of, say, the Distrier Officer of a particular district as a Mar-
ge Registrar for that district would have legislanve effect; since it
would apply ol District Officers there, and nor simply to oneindi-

seof ametding Acts, ere., these carry the prefis *A" hetore
1series (the "A" series) separare

Act 1,
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viduat) these are published m a Legslative Supplement A to the goy-
emment Gazette, other materl ina Legislarive Supplement Beand
Bills (the fathers of Acts) are published in aseparate Bills supplement,

It will be seen, then, that the Revision of Liws Act 1968 was o
rrempr to deal with a sieuption alimest out of control, At one
time, a decade carlien there had been bope that the flow of starure by
could be strictly channelled and disciplined: butan mereasing flood of
legslarion swepr away all hope of arevised edition of all the Laws of
Malaysia, at least for some time. While, therefore, the putpose of the
Revision of Laws Act wi
edition of the laws of Malaysta, " the nmediate objeet of work under
the Act was, and s, the revision of all unrepealed pre-1969 statutes, in
inseltamajior task.

“toatthorisc the prepararimof a revised

Moreand more aspects of human life are embraced by posirive
law, Law Laiicd down by Bimian avthoriy, usially inthe fom of an
clecred legishatyr
advancing the mtere:

= for sueh starute law is nowseen as a basie means of

tsof sociery, Thisis an illusion chenshed by

miany i pohinician who, elected on the basis of the promises he has
made rothe electorare, implements them by legislarion, and supposes

that there's an end of the matrer. Whereas in fact, the marter has only

Just begun: Anyone can drafe i law, and any group of people ean aigree
upon the text of o law;

but it s a wise man indeed who canimplement
itwith success,

The Malaysian stature book is already choked with laws so incffec-
tal that their continued existence as law is it only a repronch ro the
legl system, hutan impediment ro the effectiveness of all faw. Just asa
wise nman will, after every decade or so, clear from the shelves of his li-
brary all those books he noJonger requires, soshonkd a legislature from
time o time make s review ot all statute law m force, and repeal all
those laws whose eftectiveness ts spenr. Fog just as proning will im-

prove i feur ree and confer i hetter crapof fruit, so will a purge of the
statuiee book make for a grearer virtue inall written law: The discovery
obwritren law was a grear landmark i the history of eovilisanon, bu
tha lawe should nor be abused; it las its merirs, but writien liws are af-
ter all but words o paper: they
for, deeds.

are not and must never he mistaken

90



Chapter 8
ORIGINS

LEGACIES

In this chiaprer an efforr will e made o survey, albeir very superfi-
cially, the origins of Malaysinn kaw: These ongns are as varied as the
Malaysian people, and reflecr different cultures and mtluences, Seen
in the perspective of history, the colonial period in which Malaysia wis
subject 1o the influence of the English and their common faw was but
amoment i time. True it is thar many heneficent mfluences remain:
but nor all the influences that remain of that pe

od are beneficent,
and itis time fora critical examination of much that has butherto heen
accepted as beyond reproach. For
witness is prawsed by those who favour the common law system of
as being the best way ta establish the truth of a mateer. Yer Fielding-
Hall, an Englishman with considerable experience of the conrts in
Burma, conld write in 1913 that “thereis no such curse now ro jusice
85 Cross-examitation by aclever pleader ar barrister It is a sort of fo-
rensic show-off by the advocare avtlie cost of the witness
quentlyat the cost ofjustice”, He considered thar a magistrate could,
far fewer and simpler questions expose false evidence better than
n advocate does, because the magstrate s mtent only on b bust-
ness—o find the ruth the advocate is advertising himself, and reying
todwmymuh aswellas falsehood ...owitnesses will lie to the opposite
le, but nor toan understanding Courr.”
The example is one of many erinicisms that can be made of a sy:
m that s a legacy of the Englishi: but thar Jegacy is only one of maiy
the extraordinry legacios of men nnd women of the past. All lave
and died, and letr bura memory, and ther own particular ideas.

mple, the cross-expmination of i

I

s and fre-

The Passing of Empire, 269
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I is with these eas, i relarion w the concept of Taw, that we site here

concermed,

INDIA

Almost 5,000 years ago a avilisation emerged inthe Indus Valle
The aurhar i the Romanice of the Thiee Kotgdoms was righr: “empires
ax and wane." Thar civilisation foll under the onslanght of war-like
invinders, and 4 new envilisarion emerged, gving hirth to the Hindu
philosophy embodied in the great tests of the Vedas arnd the Maheab-
hawathiar, o great poem on a war-like thame conraining that grear work
of ar, the Bhagavad Gita. Written n Sanskeit, the classical Tangge of
the Hindus, the Vedic religion saw God in thie forces of ereation, life,
andd destruction: Brihma, Vishiw and Sivag and out of the relipons be:
licts of the people emerged the rules of Hindu law, a system still regulat-
i the lives of several hundred million people, as their personal L.

That law s based upon the principle of dhannas a prnciple also fi-
miliar to the followers of the enlightened Gautama, the Buddba.
Dhamais, like acat in Mal:
rehulous, bur nevertheless well-understond, coneepr of proper behiay-
jours and it provides a necessary foundation for alegal system. The
s the dhemma sastras,

cor liin Chinese aullure, asemewhar

commentaies on Hindu law became know

and as the system develiped several schools of Taw took shipe, as oc-
curred i the case of Judaism and Islam. The Davabhaga school devel-
oped in Bengal, and the Miakshara schoolin the test of India, the lat-
rer school itself bieaking down into local varantsin such places as Ma-
dras, Bombay and Benares.'

Thereis evidence of Indian nfluences m Maiaysin for a millen
mum and more. While there is lirele matenal evidence of suchnflu-

[ lindu law has heen the subject of cadification, however, e the Indian
1 indu Marriage Act 1955 and other legistation on Hindu suceession,
adoption, maintenance, minority and guardianship.

T this context, it is worth noting it since Hindu s personal L, an
India fromm, for example, Madras, eniirating w Penang, will take his et
conal kaw witls hin, unless i s established that i his new phice of domi-
cill he has acguired another personal faw.

9
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vence, there is miuch thian s, thoteh intangible, enduring Winstedt
ol
Tess

O the spintual stcle Sansert words toreligon, fasting, wachey,
heaven andd hell had hecome ton familiar to e abandaned. A lar of
Hindu mrual alsovemaimed, though hard to exeret from Muslim
practices hronghr by ndian missionaries whose ancestors had

been Hindus. There are, for examiples twelve purficarony rites ro
cleanse a Brulunin from ongmal sin. Berween these .. and the
main neidenrs of a Malay clitlds it thereissich elose coing-
denee thar, however they caune ro the Malay, those incidents ane
clearly survivals of Hindwsim, corroborated by the many Sansern
words enployed in the Malay ceremonies.

indu influences ive on in much of the mtual wrtending the insralla-
onof 1 Ruler " As i the Vedic nrunl,” writes Winstedr, .. the il
eps at @ Malay cntlironement are to wash smway theold man by lustea
and toanoint thenew " Hindunotions of astrology aftecred poh
;i old Malacca, modern Perk, Kedal, Pabang and Negri
bikan, " savs the same writen “there wins the sanie preoceupation
jith the astrologieal mmibers 4, 8, 16 and 32 that has heen traced in
ma, Stam and Camboding Generally i all these countres there
rere four chief ministefs .. o the Unidang-U i Melika we find

at the Ruler had toappoint four high dignitaries to help b toad-
ister justice, the Chicf Minisrer (Bondahara), the police chief (-
eunig), the't rer (Penghidy Bendidon) and the port officer

lear). The ritles ol Bendedheow and Tomengameang linger on, ro-
ther with thar of Ledesanane, in Kedaly,

There is, too, thesigmiticant magrer of that immobiliny and ingias
ity which the Ruler must preserve during the rites af enthronement,
dwhich is also required of a groom in a marmage censmony: this still
s, saps Winstedr,” *hemg evidence in Hindu teal of incipient god-
" Indecd, the persan of the Ruler has a special staniis, for "the

ad and comersrone of the Malay State (ugen = negara, Sanskr, it

The Matlaws: A Crdtsoral History,
"~ Ihid,, 65,

Thid., 66.
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selfa Hinduconcepr) i the Ruler .. and research has confirmed the
trurh of folklore in the My Ammals thi the arigin of this Malay oy
Alrywas due to the marragze of Tndian immigranes with the Janghrers
of foeal chiefs, their children inhegring Hindudeas of rerritory and di-
vinity grafred on to primitive Malay conceptions of the rebe and of the
magacal power of chicfs ind medicine men.” Little wonderthar the
Constittition of Perak provides” that “sancrity shall attach 1o the per-
son of the Sovereizn and steh of His residences as shiall be preseribed
Dy the Dewan Negara." Aspects of Hindu law and cuistom persistin
the realmof Malaysin constirutional law.

When the Brirish arnved in the Malay peninsuli they found a
small but inereasing Indian community, and as they were equippedd
with i knowledge of Hindu law gmed i ndia, they had rextsand
precedenits togide them In Tdia Hindulay had, however heen
much madified by legiskation in the-case ot only of mariaee and the

age of majority and the removal o disabilities of oaste; hut also i rela-
tion toeontraet and the disposal of property, ¢ l the crimi
nallaw: Yot in spite of much legishuion, Hindu Jaw sugvived, with the
renacity of custom and traditon, asa peesonadl law.

Given a knowledge of Hindu Taw derved from experience n In
i, the English jindges had livtle difficulty maceepumg and applying its
werein English.
schooled in English jurisprudence, were prepared waceept local var

fence

principles, accessible as th Ayensoy the judges,
anions of Hindu law admirting for that purpose the esadence of, for ex
ample, the head of a local Tamil community, andan apparently
authoritanve toxt, Thurston's Ceastes aned Tnbes of Sothem India.”
Flindt law arthe level of personal lnw—allthat vague

restof per-
sonal, customary practice tntauchud by statute lw—remaing a living
force in Malayst, Any person who follows the Hindu religion wall he
regarded asa Hindu, sand subject to Hindu liw, asmodified by any lo-
es, “althoughauthonrative bn-
Uinn aterial on Hindu law has been pudicially examined [y the M-

cal Taw orcustom. As one writer ohs

Loy o the Chmseitution of Pk, Second Pare, Article X1

See Nagatinmal v Sl 1940] ML 220

o Matir Yogstlingam, “Some Aspects of Hindu o aid Costans in
Maiysan,” Universiny of Malayis, LB Academic Exerc ise, 1950, 24
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yeourts |, mueh grenter wesghin has been aven s local custom
st Hividh Lave i Mitloysia
wic fentares of Flindu T has beerrthe cose
hich, althoeh now cnstgared for its imjustice and rgdity, had i irs
day its nwrespevial loge, Insed on ehe fne mai castes of priest or
Brahmin, wiurion mevehant and labovirer, The system strvives i Ma-
laysia i muclumodified form aad “ny arers relating o maemage,
the caste systemusually plays a vital role, On the orher hand, there i
Libsence of the cste isstein mitters relatingroinheritee.
ime writer notes thar the Malaysian conrrs *have never hiad to
onsider subsranmve sssues of Hindu L, Thereason for thislies

of the subject irselts Indinm anthiiny dictaes the major
principles of Hindulaw,
Tharthis s been so hias been due o the relased policy of the s
diciaryin constdenimgstes of conflict. A deviation from the sticr
Borinciplos of Hindu law by reason of local practice ar puoliey hias hieen

stent

Malaysian conrts its logal vananons.

cepred; soharwhile s Hindu marmage would he regarded s adis-
soluble according ro the canons of Hindi b divoree bas been e
peepted. Inevitably, thore has over the years heena change in Hindu

Hlaw in Tnclia el che Tnian T lindu Mirnage Act of 1953 recogmsinge
Swhar pracrice hadalready estabhished.
Tnaddition to the castesysteny the other unigue featune of Hindu
aw lay in the insnturion of the o family: the starnsof the fnmly
gulating the social order of sociery. The family was soen as thie basie
unit of the social system: parents, children, grandehildren and collarer
s on the male side had o common dwelling and enjoyed rhe estare i
common. At the head of the it swas the paerrch, asdlection ar the
Samily level of the ruler ar the political Tevels and he represented the
nily i . The Handu ot tanuly his fong been recogised m M
ssia, and mddeed s acearded the doubrl distincaon of mengayin
e Income Tax Act 1907, Our of the problems of the joine fasily
ew the riles of the Mi

it nnd Deaxabhag systems of Hindu Liwe:
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amed i Malavsia the courrs applythe prnaples inherent i the Muk-
shara school in matters relating tjoint family property.”™

Trwould seem, then, that Hlindu baw in Malaysia has heen an ey
rension and adaprarion of Hindu law in India, the local courrs adopr-
ing Indian precedent, heing influenced by such Indian state Ty as
the Hindu Marriage Act 1955, and tarmmg foranthority to the texrs of
such writers as Mayne and Mullaon Hindu law and eustom, as well as
tolocal practice. Ananguished Malayan judge bas infact aceepted a
fuanclias a negotiable mstroment, within the Taw relating to bills of ex-
change," and indeed, the practice of Hindu moneylenders (chettiars)
has frequently been recognised by the courts, Winstedt reconds of the
Pahang Digestof 1596, thart “the rule that interest may notexceed 100
per cent follows Hindu law'. He also cires another nstance i which
Malay custom follows Hindu law, observing that

A mian will charge s land woa creditor allowing him to enjoy the
profits or part of the profits of the erop, such profirs not o be
placed agninst the money owed but to e in liev of interest, il
the debr s repaichin full. Here s o clear case of evading the Mus-

lim by against intere:

The mntluence of Hindu law has been, thenyoutof propartion to the
Hindu element of the popularion, folk whoare, for the most part, poor
people. Litigation is in general s lusury of the wealthy, ind the average
Hindu in Malaysia isar thie bortomof the pyramid of sociery. In this
sivuation, he may take comfort from the fact that some of the prine-
ples and practicesof his own culrure hinve béen thought worthy of

L and have gone intothe shaping of the Malavsian

adoprion by other
system of law,

T Malar Yowshngon, op ¢it., 17.
" Ntwerugaappa Chettiar v Kishnappa Chetia cid O 11940] ML 200
" Op.git, 113
b
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TRIGING

ADAT

Torrurn o the ongns of the Malay™ people is to enter the heart of
amystery. There scems to be general agreement that the ancestors of
the modern Mal
inro Malaysin from the north a few hundeed years hefore the Christian
erd begn. Onginarmg insonthern China, they came down the slen-
der trade roves dictared by geography and climate, compelled per-
haps by sime necessity of which our histaries are ignorant. These an-

- cient immigrants seen to have forced the abongines, earlier, original

inhabitants, into places where they were free fromareack: o pattern

care of Mongoloid stock, and that they came down

' The naeare ofeadat s generally related tothie Malay pedple. Like the word
adat itself, the word "Malay® s o carious peaumbra of meiming, ol
serve e v times by philologists, etymologisss; anthropologses, Ln-
yersanad athers, ndeeduitis o, that learmed discussions sometimes take
place onsuch subjects s the conmon law of Maleyst, without any con-
siderztion af what that term mighe mean inanything other than political
verms: but suclus the nature of academic research.

In 1913 the Malay I{nu\.mmh Enactment (15 of 1913 sl in foree
in the former Pederated Ml sorepented mother States of West
Milaysian and extended o the federal capital fselt) detined “Malay" as %
person helonging to any Makayan tace who babieually speiks the Malay
Tangoage oy Malavan binguage and professes the Mostem religion.”
“Twenty-theee years later, the Johor legislivure promulgated the Malay Ros-
ervations Eractment (1 of 1936) and oftered a definion with o subde dif-
ference, defining a “NMuluy” as “u person belonging o the Malay or any
Malaysian race who habitaally speaks the Malay Tinguage ot any Malay-
sian language and professes the Muslim religion.”

Wit is significant ere s thag contormity fo ddat s novone of the dis-
tinguishing chivaceristics ol Malay, rice, Tinguage and eeligion beng
the tests.

The wrmacda s also apphied oo the custom of non-Malay, indigenvus
peoples. I Fast Maliysia there cxasts agreat variery of Customary L,

cher indeed than that of Wost Maluysia T this mnl\ theemphasis is

upon the jurisprudence of West Malaysia
stantly bearin mind tat seross the Sauth China Sea, between 500:0nd

1,000 miles sty from the tederal capital, are other legal systems having

abwious stilarities with those of Wost Malaysia, but in other respects pos-

annigue chagerer all thewown, To some exeent, aspects of Bor
neoadia e touchd on here, but the subject is more comples thanany
study has so far revealed:

7
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tound in niany other places. Succeeding waves of ftnugants pro
duced nmore stable culture, centred on constal villages of the Kind still
torhe seen m Borneo, Our of these peoples, fortified by kindred stock
froinin Sumatra, the Celehes aned elsewhere: peoples breaking up
various groups and communivies; working ont their own patterns of
Behavious dinleets and laws, gradually emerged the angnaerds of
Southicast Asia.

The movements of sich societies were dictated by the tnigue
wacter of Southeast Asia, an area consisting of a lengthy peninsula,

half a dozen great slands and several thousand smaller islands:  vast
treastire trove toa large degree stll, forrunately, unesploited by man.
Lackun mechanical power, the movements of the ealy seutlers were

by sea and river, their sertlements most seeurely sited ar the mouth of a
river whose traftic could be controlled, and whinse waters gave aceess
to an unknown miterior. Splieting up ineo stall communities setered
all over the archipelago, they developed their own customs ind fan-
ages: s thar we, now able o travél casily, can he istonished at the

i
similnritics, and enchinted by their differences: The Malays,
chehnese, livanese, Bugs, Sundarese,

Madurese and Balinese, to

natine but a few, are remarkable evidence of the wandenng nature of
mankind and of man's ability rosuevive and prospen even ina hostile
environment. These migrations have contmued until the present day,
and have produced varied, identfiable culeures of theirown; burwirh
the prssage of time older and more powerful civilisations from the west
and the north were ro make their influences felt over the whole area,
and ro chiange the characrer vf the restdents who, elose romature,
were likely tobe animists, as stch folk rend ro be.

Exactly what kind of legal system these carly communiries pos-
sessed is nhseure, as s the extent rowhich they adopred the concepts
of other cultres, It soems r

ssonable o suppose that some sort of pa-
triarchal system emerged. Winstedr olbserves! that “the rwa basic prit-
aiples of the [Malay parriarchal] system [were] the consultation of
chiefs by the Ruler, and the administeation of justice through rerrito-
Al magriates.” As the Sgjarah Melaviesays, “rulers are like fire and
therr muinisters are like firewood, and fire needs wood ro produce a
flame”. Winsredr concludes thar these two primciples "made casy the

p. e, 80,

98



ORIGINS

uneils and the administration of the parish
"

introductionof State C
[rmidkinn ] by o Malay Penghlu..
“ehe matrarchial system of Negr Scmbilin gres up from the fanuly,
ith royalty as little more than anaramental acerenion.” Par

urstimg the theme, he notes that

ws downwards, it seems.
Be thint s it miay, as we have noted Hindu ifluences ereprinto
e area of government, mixed with those developing out of custom-
ry L. Whirten digests of L appear: bur the wirten word of yester-
has a ditferent snificance from the written word of, sy, the lare
19th century; and since it is ditfieult even todiy o assess the effecrive-
1 toseek toassess the efficacy of docu-

ments of uncertain provenance and application, Our of the nists of
the centuries a pictire emerges of sultans, rajas and ruling chiets and
we can understand thar legal systems developed with these figures at

e top, acting: through penghudies and headmen; butatthe lower levels
of sociery one vin only spectfate upon the tixe
e judicial system employed, and the penalties of law. Digests of codes
offer clues of asort, hur these aresonrees of speculanon, and livde

nore.

and Jevies imposed,

That Malay legal systems, largely customary but with some parts
reduced to wnitmy, did existis clear: bur wathy theadvent of Tslam there
arose conflicr berween Malay custom and bamie lawv—a conflict nor
et dead. Writingin 1839, Newhold, @ thorough and imparmial ob-
server, noted * that

in most of the independent principalities, fieree controversies,
ending generlly i bloodshed, spring tip contmnually berween the
advocates for the ancient customs, Adiat Eang d e on the one
hand, and the intolerant sticklers for the lerrer of the Koran, on
theother .

lewhold quores with approval Rafles note ro Mineo, "Nothing bis +
ded more decidely to the detenoration of the Malay Chars
an the want of u well-defined and generally acknowledped sysrenyof
w." Raffles had suggested thar every Malay chiefmight be requested

10 furnish o copy of the code current in his own state, and send at some

Ten

British Settlerments m ihe Straits of Makacea (1839, repr. 1971) i 230,
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fixed time one or two of the leared wen of the country, best versed i
the ks o congress, which might e appoiited for the purpose of re-
vising the peneral system of Malay laws,

Somie codes of faw were in bemg, then, their principles being pre-
stmibly i conformiry with custom; men learmedin the Taw existed,

and protagonists of Islamic law were secking to change the system. A
later ohserver, the mdefangahle Isabella Bird, writing of the Sumger
Uljcing of 1879, miade some abservations thar have, i the lighr of avail-
able evidence, a ring of truth for most of the Malay Stares ar that time.

She wrote:'

by which the Miliays protess tohe ruled
inamen are dealt within equiry"] is

Evens Mohammedan law,
[according ro the writer,
modified by Malay custom, which asserts nself specially in connec-
e, its frequent artendant repudiation, and mheri-

Of Malay customirself, Isabella Bird stared thar

Jetehear Melowae ] seems to have been onginally a just and equirable
bt it hos undergone such clippings and emendations by
. that the 'ciston’ now in force

conde
the stccessive rajiahs or stiltan:
bears wvery fant resemblance o the ongnal adat. [ts sd, in-
deed, that each alterarion has been for the worse, and that now
any chief who introduces anything of his own will, justifies it as
ket Melayie, Mr Swetrenham, the assistant colonial seerctary,
saays that there is no longer any adat Melayu, hut that everything s
dome by adat stke hate, jie. the custom by which a man can hest

st bus own inclination.

The evolution of Malay custam depended, then, on the degree of ree
agmition accorded by the ruler or other authonty in whese name the
Law was administered. Ader ammed ar harmony; indeed, a proverbras-
serts, trily enough, thar ade sentosa di dedem neger, with adae there s
peace in the land. The ordinary people are sometimes wiser than their

rulers.

The Galden Cliersomese (repe, 1967), 237-8,

oo
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Yer the sssue of adet s made the more comples by the influence of
Pslam. Writing in 1882 of the imstiturion of shvery, WE. Maxwell said
at”

in ths particul it iy orhers, there fs a never-ending strug-
gle hetween the ludaon adat, the customary lnw of the Malays,
and the fudas shar or 'religions Lw of the Kuran. Mulam-
madin pricsts,who would sometimies seek. it they could, toen-
foree the latter are met by the plea that the pracuce denownced s
Tnweful by Malay custom, and i s thus that debr-bondage, ke
opitim smoking, gmbling cre. s always defended.

Of the instrurion of debr-hondige wself, s pracrice anarhien to the

w it nor aeknown o vhe Hindu, Maswell wrote that it s i
tive Malay custom, and is whally opposed to Muhammadian law,
which is most lerent o debrors. Trs a ity that | W Birch, the first
tish Resicdent in Perak, did not appreciare the distinerion: otherwise
namedafrer himin Kual
. Customyss novlighely ro be
v, wrting on i adat,
“the primary purpose of acatis threcfold, viz the protection,
gulation and preservaon of the socrery.” This s an mportue o,
The tenaciry of Malay coston remaing, and s relationship with
s But at least, disputes affecting adaz and Ishanme
iy arc nowgenorally referred, undbr Stare T, o the s awthoriry.
Unorigin, they should bedn harmeny, and a costomany saying asserts™

Lumprir wonld not now he

adat hersndt hudaan,

ko bersindi kaabndlah,
uat adda, wgadol ik,
kueat hdaon, 'gadoh adat,

“The Law refating o Slavery mong the Maluys.” [SBRAS, 247.8.

il

= Op.cit., 43,

“Jelehin Customiry Sengs and Savings.” collecied by A Caldveon; int-
duced by R.O. Winstdy, ISBRAS No 78, 3:“Cristoniary Lo hinges on e
ligious s, religions L on the word of Gad. [ eustom is strong, religion 1s
nOtupset, i reliwon s strong, custom s novupser.”

1ot
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Winstedt quotes™ a local wit as noting virdations in costom: i Ry
Bau it is “knarry and twisted as the stem of the jermgs in Jelebu i goes
round like a warer-whieel; it is doubrful in Sunget Ujongs it is contriidic-
tory 1 Johol™ Even so, there was, sutfirmied Wainsteds, “ae botrom ..,
only one adae Mingkalau,

Nodoubt there was omly one troe adiar Mincogkedae: bur to whiie
extent one can divde Malaysia into kaw aseas, thise cultural-geo-
raphic units favoured by the Durch scholars of Indimesinn adat law, is
anice guestion: The Durch jursts sought ro define, albarr loosely, the
houndaries wirhan which culturally homogeneous societies had suffi
crently distnerive fearures of social organisation, with particular refer
enee to law, to justify their unique characrer and separareness, For Ter
Hauwr™ the whole of Bormeo, except for the Malay area of Sabas and
Pontianak, constitured ane liw area, and the larrer areas were in-
clided inanother law area, taking in peninsulir Malaysia; so that ac-
cording to this lassificarion, Malaysin comprehends only rwo basic
Taw areas, essentially Malay and Iban in characrer:

This isarough bur reasonahly accurare apprassal of the situation,
hemgeoncemed with adar law asits field of enguiry; but itis w he
bome i mind that arhers heside the Malays and Thans possess their
ownversion of custanmary law, recogmised by the legal systems of the
state. Furthermore, in Borneo the term “adar® is used of the customary
laws af many people, other thin Thans and Malays: and somerimes, as
ustamary laws have heen reduced to

-

we have noted earlien” thes

writing,
Oneof the most eloguent versions of local custontary liw s ro be
fonndin the Digestof Ciastomuany Laie from Sungei Ujong. A version of
this, romanised in 1904, was translated by Winstedt and de Jong in
1954, " and s norable for e mixtuse of philsophy, traidivion, custom
and law. "Truth,"says the tiknown author, "arises our of three things:
ah's Book, and out of ancestral love.” Then

ot of discussion, o of
he defines the sources of rrurhyas “the word of Allah; the reasoning

" ik, 4

 Adat Law in Tudomesia s, Hetos and Hordyk, e, Hochel and Schiller
(1948)
Supra, chaprer V1
IMBRAS (1954), 4
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i traditions of Allahis Mussenpers the decistons of the divines and
igious leaders, Shaft's, Hamaft, Hanbaly, and Maliks, and Allah's
The “religons L™ iwselt constses
red custamt™, “inherited lore”, “decisions of
ts ratifi
; ation”. “Ancient custom ™ arself lies
n the recogminion of ancient wisdom, ez “One ascends by suairs, one
idescends by steps™. “Created custom™ is derived from "the findings of
elligent ehiiets of the vallige arof all the people of the villiee, sertle-
“mentor clin . It may igree with canon lawdor contravene .
The writer af the Digestannicipated erticism, "IEour eneimies say,
(But all these types af decsstons are notactually pracrised amogg you',
then our answer is, the sayinge .. may be applied: Every tine it high
ide; the river's bamk changes, every time there are new nilers, the cus-
tom chiunges," " The rule
ord of what actually happened, somerimes Jrecird of whinn i was

", “avcient law that ation,” and "deci-

amd pracrices were, then, somenmes i re-

hoped might happen: sothat it is difficult o disentangle clear rules of
w (in the moderssense) from the Gisemating cotlogues seeour m

Digest, mingling as it Joes o
d evidenee, the latter bised or

wiioffences with ules of procedisre
evidunee of wrongdo-
ing thats “as clearasa mghe I up by the moon, wirh the sparkleof o
ing star”, What is crystal-clean is that Il s now the cement that
binds the bricks of My .
In some respeets Malay i was mure generons than Blanmie L.
Winstedestates that “in spate of Il the equirable and pracucal
principles of Malay traditional custony were oo ingrained it the Malay
“mind to be abandoned"; so thar o widow might ger up tohalf of her de-
anud's estate, rather thin an erghiehy, While Muslim law,
onthe lex tdiomis, would demand s eye foran eye, toath tor a
ustenmary law, comsidering, say, aslave us a charrel,

serions elues”

lowever, both systen affected e interest in distivgishine public
W from privare morality, and rreared—s the Arb of the Yemeri still
eats—umurder rather s an offence aganst the famly of the vicam,
an the Stare: <0 petmirting s compounding that hos (however ahe
Thorrent o the Wiestem Erever) acore of bopaeal justice. The Malay e

Op,(uu 114
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onyslavors was, by Islamie standards, oo severe, however, and s
Winsredr says™ "must Tave shocked Misln missaonasies.” Andum
case the reader supposes that the mutter of shivery s here overempho-
, Wnstedn telis ns™ rhar “as Lire ns T8 none bur i Mustim had
lewal vights or could own lind it Perik. One person inevery sisteen
wats debr or slave hondsman ™

Evenn Sarawik, Malay custoniry s iscas a local winer rells
as i et st of Malay castarms and Tslamic I the prinei-
ples of Islamie law only beimg adopred “rothe exrent rhat sich princi

pleswere consistent wirl Malay customary b This comment, rroe
of Sarawak, is probably true gerierally ol all Malay costomary T, Yor,
while Islm entaled

onflictand tenston inits introduction, it seems
that the meroducron of English law cansed less difficulry, pogsibily -
cause this was eftected by outsiders with a certain, necessary Jogree of
symipathy. Forexample, the adoprion of the Indian Penal Code was, as
Winstedt tells us, " “easy because the Malays instnenively preferred a

alsystem fixed ind bunane as their primitive costom had been.”
Thar distinetion hetween the civil, criminal and constitutional L
which had heen worked our i Eugland over several eenturies firted i
well withithe developing strucrure of the Malay State.

Theinstruetions of the Secrerary of Srare in Lotwlon to the Gover-
nor of the Straits Settlements, promulgatedon June 1, 1876, had
stared thar “the ‘spectal olyects"of the Brigish officers [ the Malay
States] should be the mainterance of peice and law, the initiarion of o

irivn ... These objectives mevitably mvolved the

sotind systemaf t

abolitonef deb skavery, and the comstrucron of a Jegl system built
upon extsting foundations: so thaveven thiugh e advisory treaties

excluded friom their ambit “matters relating ro Nalay cosrom or Mo

hammedan religon,” there was an increasing rendeney for concepts of
Enghali aw 1o percolare it the area of Malay cosromary and Islanie

S Op. cit., 109,

" Sua from Al Connt from Cnie (1969), 75.

® Gerawat Sil History of Surawik.” University of Malayn, LLB
Acitdemic 1980, 16, I 1.
Op.cit, 107,

Allen, Stockwell and Wrghe, A Collecon of Treares and Ol Discrnents
wffectmp the Stetes of Malasse (198 1) 47, 20,

104
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T, Atreraill, omee a T s promulgared to denne the age of crmmul
responsibilits, abolish shwery, defie rape by down o stincdrd seade ot

penilties, hasic rules of evidence and soon, thereis an incursion mia
thearen of costamand sz as aresuly of which, Englishnonons of
justice, deceney ind fair plavesert a profound intluciice

The result is thar Malay cistorn is today a diminishiog foree
withinsociery, Inthe e of public i, federal and streconstitutions
ave codified it essentials, i the realim of rime dnd prnishmen, the
Penal mid Criminal Procedare Codes provide astandird privtices so
that onlymhe purely personal realm ol marmage, divaree, mhen -
rance and the like s Malay costomiey Taw stll o be observed. And
even here, watlh thie codification of Stare skimie L the wranten L
has becorme domman.

Teasteoe thint s pesprateh ek Neabgg, tor example, are
sometimes held up—rarher as the Fuaglish Tawvers onee heldip the
volkined s Borongh Englishi—as livimge examples of cus-
vomiary lnw: but they e dyinge T eloguent pissige m s meim-
airs,” Winstedr describes Negri Sembilin as “thar delightful litrle state
of lost canses and ineredible beliels, Breaduge fromvelistered hamlers
and sequesterod rice-fields the lise absurdines of the narmarelal sys-
tem”. The system, embodied in the ade perpaceh, s often conrrasted
with the adi wmengeong, il botl had a parneular identiey of their
own: hurthe nrrer is a loose term, best avorded. Allmallyiris safer to
treat adut s adiat, o general foree within a commity, wirhout refer-
ence to local cstoms, ofren no more than personal laws uffectng a
particular group of pecple ratherthim the mbaburants of jparneylar
aren,

Customs of,

ISLAM

Asalready indicated, the carly legal and palitical systems of Ma
laysia were strongly influenced by Hindu and Buddbist thanghr, the
result of atraftic extending over many generarions, and stll contmu
ing. Arond the cnd afthe 7ih cenmury, however Muslin trders ap-
peared on the consts of Malay Ishamiwas accepred i Sumatrin

»
Seeare fromt Alf Coent from Onen 142, Forspine usetud biseivinions no My
Lay Ly, s NI ook, * e Oiental Liny Tes i M Eooker (e,
Malaysue Lesal Eysays. 449450
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1204, and i Malacca about a century later. Somethumge m the philoso-
phy of Islam captured the Malay soul

Like Hindu law; Jewish law and the canon lawof the Chigstians,
f:unlike

the common law whieh, while much mfluenced by Chnstioy doctrine,

the system of Muslim Faw has its foundation in religious helie
relopedd s aseculin system free of any religous disciple. Ianie
Law takes its inspiration trom the Koran, that revelation made to Mu
Bamuad of theword of God, and recorded by the Prophed's fallowers
atter his death: a project which "met at st witl serious opposition on
the grovnd that 1t was wltva vives ta endeavaur todo whar the Prophet
might have done, bur had nor." The Koran, the sacred book of all
Muislims, i the toundation of Ishamic laws divided inta T4 elhapress or
srrths (@ word of aneertain origing hut used in the Korvan itsclt, and
menning probubly “keveror cowrse of bricks ima wall, the bricks of

which mustin certain ways—re. at least two dimenstons—he symmet-
sl ) and 6,360 verses (or avats) it offers pridinee onall matrers of
Aphr and wrong.

Thecorpus of Tshamie L is knowngenerally as the Sham (the

way): and i basic consequence of the origin ot suchy law beingin prinei-

ple divine revelationis, that it camnet be altereds Like trinhitself, itis
changeless, Also, bemng of divine organ, 1t extends 1o all areas of hu
mian life, trony the moment of wakefulness tothe moment of sheep.
Like Giod, it s omnipresent, covering the whole of human existence:
P 032, Followimg hus deatly, Tsham

The Prophcrdied in ey
ds across north Atrica, as taras Spain, jnd castwards to

spread westw

 Murgaliouh, Maluammedan, 68

" llad., 69,
Phe Mustimecalendaris based upon the Year of the Fhight (harahy. which
commenced on July 16,622 A.D: Margaliouthy (op Git., 60) allers  help-
ful formula: Since the Years of the Flisht aieof 354 days, they donot coin:
cidi with o Soir Yoars, Roueh correspondence can be ohiaimed by the
formula:

H
L bl AD.
e 6= AL
(friactions Twing neglected). Thin400 = 12 + 021 = 1009,A1L 400
hegin Adgust 25, 1009 AD. Similily 132939 + 611 = 1911, AL
1329 hegim Jinusry 2, 1911 A
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Tran, Incdiivand Chitn. I 1947 Pakastan wis estublished-as a Minslim
statei in the Repubhc of Tndia, perhaps one person in renvis a Muslim:
and in Southenast Asiay the non-Chinese populitions of Malaysia anil
Tndonesin are Targely Muslio, Overall, wroday's worldin nuy well e
that one personin sixcs o Moslim:

Invthe Arabia of the Prophier's day there was a body of eustomary
law already i esistences some of its rules Mulimmad aceepred, oth
ers his reachimg modificd—indeed, the rules relaring ro-divaree were
altered m fvour of a wate. The development of Ik need not be pur-
sued here, sive omate thi, s in the case of other religions and phi-
losophics, seve nhw] uf Taw developed. Oie yronp ealled the S
(meanme 'the party’, atter Al the oty caliphund Mubamnd's
son-in-law) evalved in Tran, and the other group (ow comprising the
great majorty ol the warld's
liphs as the lemtimane successors of the Propher, tollow the St
school. The latrer developed virsanes of the nain docrime, in the fom
of schools taking their names from the scholars who fomded theme
the Hanaft school; the Malike school; the Tanbab school; and the

hafi't sehool, OF these forsehoels, that of Shafe'iis the most mtloes-
tial, although rosimeestent all tend o be termosial in their mtlu-
ence. Followng Sh'ite docrrne e Trap and paves of Nortly Yenen;
while, of the Steisclions, Sandi Avabia tollows that of Flanbali; nowtly
d west Atrica and upper Fivpr, Malikis Tndi, Pakistan, Tirkey, Af-
mistan, lower Eypr, Lebanonand rag, Eoanaf and Malaysiind
outheast Asia, Shafit.

Tt was the founder of the Shaft school, Ash-Shiate (. 520) whoan

lysed the four roors of Islumic v as

Muslims) whoaceepted the first three cu-

(@) the Korang

() the siomal, traditions of the Prophe

(e} gt i persomal effort ro decide anissue ondhe hasis ot the
firsteworoors, () and (B), or geves, reasoning by il
conmmon halur of lawyers); and

() gimar, consensus, now perhaps the mest farr
four roors, iofaras kiw s coneermid

whingof the
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Over the cenruries lam has produced areined and comprehen-
sive hody of jurspridence, possessed of i purity, and sometimes a rig
iy, of Togie seldom to be found in other fields of Tawe. ™ For the Musling
irs living foree is constantly renewed by the "five pillars of aith”, that is
wsay,

() rthe profession of faith, that there is no God bur G, and Mu
hammad s his Prophet;

() prayer: the five daily prayers of before sunrse, just aft
lare afternoon, after sunset and hefore sleep;

(¢} zutkat, purification; an annual rax for Islamic purposes;

() fastng durng the month of Ramadan; and

(¢) the haj, the pilgrimage 1o Mecea, 1o bemade, if possible, ance
inalifetime.

T OO,

m has theretore imposed a strice diseipline upon the Malay
and, ar the same time, offered a field for rescarchyin the development
of anindigenous jurisprudence. In some respects there has been o mar-
ringe berween Islamic law and the common law, for cases involving
Muslim law ofren went up from the Indian courts to the Privy Conneil
in London: so thar the doetrine of precedent shaped the development
of Mushm law in Incia, Pakistan and Malaysia,

Tosome extent the prnciples of Muslim law came into Malaysia
withe 15th century, with such codes as the Undeng-Uncang Melaka,
when some aspects of the Mushm marmage law, the law of sale, and
certain aspects of legil procedure were reduced ro wriring. Such laws
as the Malacea code were hybrid rexrs, varied inorigan, often diffuse in
purpose and probably incertain intheir operation: but they reflect
that desire for cerrainry whichis at the oot of most legal systems. As
wirh other early legal systems, the Malacea code fell hack upon the
working of God through the operation of providence, i order deter-

T lvisof inmerest o note thi St was the eadiest theory of Tl that the new
religion should tnerfore s b ivs possible with pre-cxisting practice: the
practice might and should e followed except where the divine kaw for-
bade itor superseded it Anchad Tslam been confined 10 Aratia . this
principle might Have been mamtaineds it spread, however . In place
then, of the earlier doctrine there arose tie masim Tskim cancelsall that
it et e, iouth, op. et 103)
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adietorymrhs of
THUZ SLENMTISGS

ine those dispores inwhich, foresample, thevon
the partics oftered nodiope ol certainey. Liaw Yoc

If amun pcguses another nam and the latter demesivand there
are no witnesses; the jodue shonld summon both parties betore
i Thiey should bothy e ardered v prove their ease Ty subnit-
ting toan ardeal m which they immerse therr hands iva canldron
of boilmewater or ol o rake onra porsherd inserbed warly an Ara-
bic verse, Hewhioivscalded, shiall he punished by the jucie I the
offence is serions the offender may.evenhe put fo death.

The efficacy of mArabic verse, the athentiv bingunge of the Ko,
is here to be nored.

I Malaysathere s beerva parallel development of case law and
ature law touching on Mustion affiirs. Whilst ihe advisory ereaties re-
guired the Brivish to refrain from amy intervention in marters of Malay
eustom and Mushum faw, Brinsh judies were often called apor road
inister Misstim kiw as a mueeer of personal faw, and did sowithacor-
ftain boldness and nerve: as withiess Innes A CLC. whoin 1918

skly mveked the reners of the Shat'dschool o hold mvalid a will vy-
g up s testatonr's propeity tora period of ren years.” That a Muslin
dispose by wall il samire thin a thivd ot his propeesy swichourhe
serntof Jais hears has heenirecogmsed by the conms, ™ as has the line
1on on a bequesttoone heir o preference toanother withour con-
or tharon anon-Muslim nexr af kin being not enrithed tin

2 Invehis wise, Muslim marriage aind divorce were fronyearly days
gnised; and indeed, only o few yenrssitrer Brrishimtervintion'in

“The Undang-tncs Mulika" K28, Sandbu and 2 Whealey s,
L Melaka: The Transfommatinaf a Mikay Caputal 1400 1950, 1,191

Saeduh bre Abye ke v Sior v it b Ridnen B et Mishamed
Nesup and Avoy (1922) 11 EMSLR 352,

= Sheikh Abdul Lauff v She iy Paay, (191501 PMALR 204, Abiag Hope
Zaira v Abang |l Abdubatum 1951 SCR 3

= Sty Molped Noor (1928) 6 FMSLR 135

Office Admuistration v Mgt Molihakas |1940] FMSLR 170,

{09



MALAYSIAN LAW

the Maliy Stares a law providing for the voluntary regiseration of Mus-
T marriages was introduced in Perak.

This enactment of 1885 marks the hepinning of legislarive inter-
venton o the tield of stamic Taw im Melaysia. The process hos com-

tinued intermitrently for s indeed the Kosan arself says,™ *Does there

not pass over man a space of timewhen hislife s a blank 2" Under the
British rogime, mtervention ina Malay State could only be ar the in-

stance of the Rule
wment, unferrered by treaty, dictated the patter of legishition

whilé ity Penang and Malieen o secular govern

In the Federared Malay States, Perak was the pioneer of legsla-
tion on Mushim affiies, with
188Q withia prohibivion an Ke

series of Orders in Counal begimnmg

his receiving zakats in 1881 a bun on un-
authansed flags inmosques was imposed, adin 1885 an Orderin
Conmel reguired Muslims toattend mosques on Fridays, None of the
orther federated Stares displayed i like zeal, althougvthe Law thiough-
ot the federation geadually tended touniformity, Despite the estil-
lishinent of the Federal Council in 1909, no legslation on Muslim af-
airs appenrs at the federal level il afrer the recomstinimon of the
Comnal m 1929, when the legislatnre somewhat nervously pissed the
Mubianmadan Law and Malay Costony (Determinauon) Enact-
ment.”

Under section 2 of this law

iy Civil Gt hefore which iy
uestion of Mubammidan L or Malay custon™ arose could refer the
question to the Stire Council of the Stare inwhich the suie had been
institnred; and the determination of the State Couneil was hinding
wpon the court and, to the extent to which the court's deeision was
Fisedd upon sueh derermination, notsubjeet toappeal, The Enact-
ment, inevirahly assented to by all four Rulers, amd consisting of fou

short seetions, deserves more study than it has so far received; bt its
principles contintie in foree m many of the State laws dealing wirh the
audministration of Muslim L. Foresample, inthe Federal Tertitory
the Council of Religion and Malay Custom canissue a fat, or raling,

caistration of Mulamadian Marages iod Divorees Order in
Cotneil 1585 (301 1883).

" Swalv 76,
Nodot 1930,

L
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on “any point of Mushim law or doctrine or Malay cristomary law.™
And, while seekinginspirimion from “the orthodox reners of the

it et " where these are not considered o be in the public inter-
est thie Conncl may turm o the less orrhodos tenets of the sect and, as
i last resortsuch of the fenets of anv o the three remaiming seets as
nay be apprapriate. Whar is sumificant in this procedire s thar in all
ses the Connel musr have “Goe regard v the Adar Isaada Melayicor
alay customary baw”. The strict renersof i are this made capa-

ble of moditication, waccord with Malay adar.

The Islarme Famay Lawe(Federal Toentory) Act 1984 is but one of
aserics of State lws dealing wath the Muoslin relijgon. As has been the
gase since 1880, legislarionan one State has mevitably influenced rhat
in other States: and mdeed the Federal Termrory Act iself s erown
out of the Selangor Adminsreation of Muslim Law [
parts of which srill govern the Iasic administeativ

wtment 1952,

structure od Muslin
aiffairs i the Fedoral Termory, The Act seeks o detine o Musslim, by
provichng thar the questionwherher a person is a Muslin for the pur-
pose of the Act:

shiall be decided necarding o the crirerion of veneral repuration,
without making any artempt toyguestion the fairky heliefs, con
duer, hehaviour, charaerer, acts, or vmissions of that person.

e Act favs downiv nimber of peneral pringiples of Isbimie faws One

ction provides thar a Muslim man canpor marey n non-Mystig, on-
ess she be a kiabed a reem detined as ‘a woman whose ancestors
ere from the B Yidgueh: o Chistian womun whose ancestars were

Christians befre the prophethood of Propher Mihammad; or

ss whsse sncestors were Jews before the proplictbiood of the
phet ‘Tsa”" The detition illustrares the problems inherent in ayad
formity rodoctrme s wall, perhaps, s the limirs of the law of evi-
ience.

Inall thie State legslation on Muslin affairs thete is curions
tend of thie exicr and the inexact, of Taw that is enforceable and law

Selangor Admimstration of Muslin Ling Enacuiven 1952 (3.1 1952),
_section 4|

Islamic Eamily L (Federal Tormitory) Act 1984 (At 303), sevnon 5

(1l
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e is unenfireeable, A hoshand fading “ro give proper justice to his
wife aceording to the Hidaan Syera™ (1 koo Ssava being “the laws ac-
cepred by Syafic, Hanafi, Maliki, Hanbali and Syinh (Zitidiyyah ind
Jafatiya) sects”) commiirs an offence—as does nwafe who “wilfully dis-
abeys any order Lawfully given by her husband aceording w Hdaon

Svared® An offence is commirred by snyone who purchiases intoxicar-

P ame ot ageor

ing liguor ina shop or public pla
more who fails toattend prayers on Friday at a mosque will also, unless
“his ahsence is excusable under Mustim law™™ be guiley of an offence.
Whether Malay custom, of paramount importanee in the issting
of a fatwayet nor apparently permissible as a defence to s charge inthe
religious courts, will work to soften the impace of Islan i Malagsia isa
mitrer on which it is at present possible only o speculiares Tshim has
provided  stream of refreshuygjurisprudence bug, sinee itsarmval, it
Thas often hind to give way to local costony and tradition; rooted i the

fiearts of the people, hawever deep theit devorion to Iam and the
tenchings of the Prophet. In Thailand, the austere philosophy of
Theravada Buddhism has been modified by intermixeure warh Jocal su-
perstinons and heliefs dating from an even oldereragand so rendered
the more patatable. With pood forrune, the influence of Malay adat on
Islammay render that latest grear religon more aceeptable, notonly
1o its adherents, but also toothers., For (o quore Winstedt yeragain )
“though the Malay is an arthodos Sunnuof the Shaft' school, there
were Shin' elements in the form of Mulammadanism he learne ong-
nally from India. These elements,” adids Winstedr, “were a crude pan-
theism, a Gpostic concern with mystic names and formulae and the

worship of imumerable saints,” These tas persist

Iis the variery of Islmic jurisprudence lics its salvarion, In Malay:
sin reference can now be made not only to any of the Shafe'ite authan-
ties, burt even to the Shite. The oprions make for flexibulity and ad-
v gradual encroachment even

vimee, and the advianee is assisted |
upon the rext of the Koran irself. The practice of Iskam would appeir

# Ibidk, seetions 128 und 129.

Selangor Admmistravon of Muslim Lasw Enncement 1952, secuon 151

" i, section 150
" The Malass: A Cultral Flistory (1961), 37
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to permit & mai to take up 1o four wives, on condition that all are
intained inan equitable manner. Srare L

NOW oving to-
rds requiring official approval for a second or subsequent marriage,
d to prohibir such approval unless details of the porental husband's
income, ohlizarions and other financial circumstances have been pro-
ided. As for divorce, this can as a generilrule only he effected for-
mally, through the courr of a Kathi or Kathi Besar, and nor as of yare by
nple talig. T ths fashion the strct letrer of Tlamic bw his heen
odified to accord with the morality of the times, cach Srare advane-
g at its own tempo, the modificarions reflecting a change in the atti-
ude which seems tohave spilled over from the rowns and ciries of Ma-
! ysia: A woman witer, Heather Serange, nored in 1981 tha

the divoree rare has been highest among Malays in rural sections
of the nation, and has greatly declined in those areas that are in-
dustrialisivig or moderising generally, sreversil of the US.p

s rare appears 1o he thar
child supporr payments ¢ u\deuluuuhhnul\ from wages
when mien are regulirly emploved <. The highest divoree rate was
found among the very yourg, the sume group whao marred
spouses selected by parents.

tem. A relared factor toa lowered dive

ese observations are pregnant with meanings of value not only to

he sociologst bur the lawyen wherher or nor they resain valid for the
Huture. The family being the basic unit of society, and society moving
family of the West rather thin to the
must beamarter of deep concern

to the lawniaker.

While vinderihe Consriturion “lsdamis the religion of the Federa
: [ n Islamic stare, Nevertheless, an increas-

srallevel, is illustrated by such

as the Islamic Banking Acr 1983, This law is designed o

egulate banking business in accordance wirh the renees of Isham, even

the extent of requiring a Malaysian Islaimic bank o establish by irs

icles of dssociation a Svarich advisory hody, m.-ulu toensure that

Rural Maliey Winnen \\mmnm Fradltion el Trensatuon (1951, 2
Act276.
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the opetdtions of the hnk “do natinvolve any clement whichis not
approved by the Religion of lsham." And legilation on Islamic insur
ance s under consideration.

Some tension hetween the prnciples of Iskam and the ordinary
Taw has slways existed, coming into the openon such ssues as the lup:
islation refating to the Social and Welfare Services Lotrery Board,” the
Racing (Toralisator) Board™ and the Racing Club (Public Sweep-
stakes) Act: ™ und the repsion is likely to conrinne raffect the evolu-
tion of Malaysian law for some time to come. Given the clements of
corruption within contemporary sociery, there is much o he said for
theimplanting itito the legal system of the pure ethies of Islam; yer at
the same time there is so much hypocrsy in human narure, that much
legnstation is likely ro do more harm than good. Already the stature
Took is overloaded with laws, politicians rending to consider that writ-
ten law s a remedy for the majority of humanills. I all faws were en-
forced with sympathy and nnderstanding:
ot enforced at all: sociery would be the happier. Bur the condition of

findeed, many liws were

Malaysia is such it government by slogan and exhorration (of which
Lstarure isan extreme form) is likely to creare nothing bica elimare of
cymicisi, Istan deserves berrer than thar,

CHINA

In the realm of customary Taw much of the volksgeist, that spirit of
the people deseribed b
cumstinces, and when people live élose to the Tind a sense of ani-
s, an instinerive awarenessof the fact that life takes many forms,
creates a respect for the realm of narure, and an adaptation of human
conduct m the light of that knowledge: Such respeet can e seen to-
day in some of the offenices of Ihan customary law, such as killingan
animal or chicken within or outside a roomin which there 1sa preg-
pant woman: making a coffin at the edge of another's padi farms or ly-
ingdowninanother's g

Savigny, is to he seen. Habits are shaped by cir-

Ji faem diiring planting. The airis full of

Act 252: repealed in 1992 hy Act 470
Act 100f 1961,
Act 44 0f 1965,

114
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ghosts, and eveni they are not knewn, they mustar least be objects of
fespect, sometimes of worship:

It mighi be saidd, then, that customary ks has its raots in nature,
and in man's understanding of and reaction tonature. In this sense
customry Jaw mighe be said 1o he “sulyecnye law”, that i ro say, to
consist of rules af heluviour dictared by individual reactions to par-

i situations which, constantly repeated, formea pattern of behav-
iour which in time stiffens into custons: a custom whose ongins may in
the end he lost in the tolklore of the past. The rerm "suhiective law" is
admiredly aloose one, as vague as the adjective and noun of which it
is composeds bt ivmay serve s an ansthests to the term “objective
law”, aaw hased iponconsidered rules ot morality embodying i sum
the rights and duties of everyone, and seckmg o provide the machim-
ery by which sueh riphts and dunes can be entoreed. Instead of narure,
withits variety ind caprice, there s a vision of i god o other super-
paturalanthorty,sninipotent ind passessedofpire lugic, whio holds
the seales of nghir and wrong, Spich s the systenm of law bused on the
revelation derived trom religion, and o heseerin those systems hased
on the teachings of those texts reganled as sacred by large sections uf.
mankind. Between these rwo extreme concepts of faw there hes an-
orher areaof Taw, st illuserared by the history of Chinese law tp to
the revelutionof 1911, As Lin Yurang bas written,” "for asestener i
is ustally sutficient fra proposition tobe lgeally sound. Fora Cly
neseitis o sufticient thata proposition be lomcally correer, burie
mustar the same rime be inaccord wath human vatuee, b facr," he
continies, “torhe i accord with human nature, to be chmehmg (e 1o
be human), is a greater consideration than to be logieal. The Chimese

word for reasonablencss is gl which is composed of two elements,
chling (enchmg) or human narure, andf (dienb) orereral reason
Ching represents the flexible, human element, while i reprosents the
inmutahle law of the universe.”

Tris m the reachings of Confucius (d- 479 BC) that thus philoso
phy flowers. For the Clinese man and woman, heavenand careh, all
things constiture a part of awholes ind inis essenrial tharmen bive o
sense of harmony wirh the iniverse, Thar harmony depends upon
one's position i life: sex, age, position withur the family aod stare are

7 My Country and My Peple (1935
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seen s pant of agreater system, snd harmony can only be maintiuned
s bu, as a Chi

by piojer hehaviour A truly civilised mian needs o la
nese viceroy wrote around 1871, “the enacementof laws is o do
whar eivilisation fails to effect; und to suppress fierce-heartedness, re-
beellion, inprincipled intrigues and wickedness .
aned his followers saw—whir, alas, fow see todiy—the
As amilirary hisro-

Contuciu
close link berween good morals and good manner:
nan, Liddell-Hart, wrate,” *Manners are apt to be regarded as a sur-
frce polish. Thar is asuperficial view. They arse from an inward con-
trol. A fresh realization of their imperrance is needed in the world 1o
day, and theirrevival might prove the salvarion of cvilizaton. Good
maniners, proper behaviour: these are at the heart of Confucian phi-
losophy, and thar philosaphy coloured the development of Chinese
law. For the Confucian schular, law is really for the harbarian.

Yot there was another school of law in China. Just as those of the

Confucian persuasion saw man asessentially good, those af the other,
the Legalist school, saw man as bad and selfish. The leading figure of
the Legalist schoolis Han fei-zu (. 233 BC.). Han saw change as part
of human progresss for him, it was essential ever to adapt 1o circum
stances, and tovadapt, men had ro change. There was nopoint in try-
ingeto make men oo, he considered, hut some ment inpreventing
them from behaving badly. What a person's character might be was ie-
relevant: publish the rules, create umtorm, objective standaeds, and
prinish those who fail o conform to the rules nor with polire censure,
Stuich was the view of the Legalist sehool.

oped inva kind of imbo berween the individual

bur painful penaltie
Chinese |
and the stare. Aceused persons were allowed no rght of representa-
tion, sothar no legal profession emerged in Ching, such legal experrise
as developed ying fnthe minds of court officials, magistrares’ clerks
andthe like. Chinese I reflected the character of the peaplezwise
man will avord entanglement wath the law, just as a hypochondriae
will avaid a leper colony. The curious antinomy continued, neither
the Confucian nor the Legalist coneept of Taw ever being truly domi-
nanr; but the stasisinherent in the Confucian philasophy itself could

aw e

ot withistand those pressuees, bath within and ourside China, work-

Quotedin Regina v Yeoh Boon Leng |1890] 4 Ky 630 at 636.
Wy Dion's Wee Lervn From History (1972), 89:
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wl from

ing to chimge. 191 s the end of the Confuctmintluence, «
cthat time Tasewas i is seenas nninstroment of necessary change.

Tr1s known thar there were Chinese conaces with Malaysia
early ns the St century, and the winformed expert may suppose thar
they go back much fiether. However, falliowing the conguest of China
by the Manchusin 1644, many Chinese songhi retuge cve
in Tanwan, others 1 Sourheast Ast
palicy of the Manehus todisconriy
of the Ching dynasty™ any private citizen of China whamight “clan-
destiniely proceed voseatotrade, or [go] toforeignaslands for the pur-
pose of inhahiring and cultivatng the same |was liable o] suffer death
by being bel iormidable penaley, if it could be enforeed. Diffi-
cult conditions m China, and the developing prospeers of trade in
Southeast Asia, brovht an inereasing number of Clinese ro Malaya,
most uf them Bachelors hoping tomake a fortane and then, like the
Hadhramis in the smme are, roreturn wealthy o their homeland. Tin
mining i parnculan arcted many Chinese i frer the
turn of the 19th conturyand, as Ryannores,” “the Malay woveri
ments conhd norcontrol the tlood of Chinese even it they had winted
todoso, and itis doubtiul i they did, for they were growmg neh on the
revenue from tin"

Apart from the benfits of their indistry, the goveriments of the
day had hirdle interest i the activiries of the Chmese mmngrants, who
were allowed ro povern themselves, larsely through the Kegitan Coa
system. Probably onginanng m Portigiese Malacea,” theaystemot-
fered amiethiod of adnunistermng an alen commumiry with o .
of conflicr, the Kapiten Cin e iudicial and
many other funcrions. Even when formal administrarive and judicial
structures were established the office persisted, smee it tended tosat-
asfy the needs of the commumity.

So Chinese law in Malaysia developed s own especial charcter.
Hooker observes” thir “the Chinese vanery of customary law was

S, somne
mspiteof the tact that it was the
emigraton. Indeed, under i law

il

s

reisinig administrriy

® 17 Ty Lete Lo (Staunron's transkanon) section cexxy.

' The Cudtueral Heritage of Mali, 19

 See The Kapitan Ciia Systen in the Steaits Seredements, by i Gk
Gnoh, Maliaysic | istory, Vol 251982, 74,

* Lagal Phovallsm (19751 158
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wholly the invention of the colonial coiers in Malaysia, Singapore and
Hong Kong™ and if we aceepr “invention™ s "ereation”, there is a suly-
stantial element of truth in the observarion. The common Taw judges,
menwith some knowledge of Tndia, lirrle knowledye of China, agreed

that questions of personal law were 1o be decided according ro Chi-
nese law sind custom, bur this entailed an investigarion for which they
were notequipped, as watness the arguments on the s m\ruui( hinese
marmage set outin the report of an 1890 case from Perian
Whar made the matter of Chinese customary law especially diffi-
cult was that in the process of time Chinese immigrants sertled, and
became domiciled in Malaysia; and since it isa principle of English lw
that a persor’s personal law is that of his couritry of domicile, things
saon went from had to worse, s the quest for a lacal Taw continued.
AsTaylor . noted,™ “ar first imperceptibly ... Thére was no Malayan
personal law and it would have heen impossible to frame ane." In the
Malay States, Taylor | observed, “local guestions of personal law [were
dealtwath] on the same fundamental principles s English Courts
[dealt]) with the personal Jaw of f«!lL\jﬂM\*th is, they applied the
law of the commumity in every case,” There is an abyss between the
fact of residence and the concepr of domicile, and ingo this abyss miny
jucdgges fell. The Chinese system being “based on the notion thar the
family, not the individual, is the unit of consideration™ the British
judgzes w1 their confusion erred gnevously in theirnations of Chinese

marriage and adoprion, and in their failure tounderstand the non-liti-
inous narure of the Chinese, a people anxious to avoid confrontation,
and its frequently attendant humilianon, wherever possible.

A Chinese onee deseribed an English criminal rrial” 2 a sinuation
i which “one man s quire silent, another talks all the time
twelve men condemn the man who has nor said o word.” The Chiiese
ohserved the English with a more realistic eye than the English ols
served them. The Chinese were ot polygamous, bur the Batish
traits Sertlements the

and

judes of Malaya decided they were; and i the

" Regganat v Yeoh Boon Leng (1890) 4 Ky 630.
© bvre T Soh Smdec'd (1951] ML) 21
 Ihid., 26

Quoted in Gyles Brandreth, The Law s an Ass (1984).
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adoption of i son was nor regarded as conferringon him any righres on
intestacy—alrhough the Federared Malay Stares Court of Appeal
sok amore realistic and sensible vi Sorme saw confusion ansing
earlier on, and soughtto aveid it In 1893 Perak pronilgared an Order
in Council on the recogmition of Chinese ks and customs relaring to
marriage, advption and inhentance,” and the principles of the Order
were followed ot only i Perak, but inonher states, The law wis en-
acted for the purpose of making it unnecessary for tribunals ro ke evi
dence as to the Taw of Chinaon miatters reliting to marriagee, inferior
swives”, adoption inheritance sind intestaey; the Chinese laws set out
in the Order 1 Couned being *declared ro be Taw iy th
sand ... 1o be observed by all Coners of Justice and other tribunals
irespect of any cause, st or nther proceeding, eitheror bothof the par
ties to wluch [being| of Chinese nationaliry,”
The Order i Counel was tostitied by the [Federared Malay
tairs Enactments of 1899, These kiws
regarded ns iy person bearing a Chimese surmame, con
“monly called a Sefvor Soyg whows a Chinese subyeet owing natural alle-
giance to the Emperar of Chitia, or who hasdomicile i the Empire of
China, vrits dependencies.” Any person who “habitually used the Cla
nese dress or bngiige, " was presumed
o be of Chnese narionadiny: solit race nnd religion were irrelovant.,
Christian Chinese were, adlly cnough, deemed not to he of Chinese
‘nationality: annteresting parallel bemg oftered here with Mulaysian
law relaring to the definition of a “Malay", which requires iceeptance
of Islam as one of the attributes of such s
Under the enactments of 1899 the Seeretary for Chinese Atfairs
was required, “as faras local circumstances and justice ind equity al-
low, [to] pay repaid 1o the knowi laws and customs of the Chinese.” In
this context the “broad pranciples of Chinese fanuly law" corporated
in the Perak Order i Connetl of 1893 were adopted, In ol i seems
likely that the civil servants administered Chitese affairs with more
skill than the judpes: yer even the legslators can e, s the reference m
the Law Reform (Marriage and Diveiree) Act 1976 o persons “las -
fully married under any I, religgion, cuistom on tsage to one or more

follined Chinese costoms

AT,

N Tham Thaidhas ap Fook Sumg v Low Ui Neo (19229 1 EMSLR 383
' Noi23f 1893
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pouses” indicares whe i actul face, Chinese custom did norallow

alygamous marrng
Evenso, Chimese family lawand, indeed, costaniary law generally
was recognised jud admimistered throughou Matlaysi.” Thar law,
pracually modified by ol customand then, as the doubrs of domicile
wereresotved, Iy awritten law, survaved. Tn 195 Litwas possible for an
exprtriate judie to affiem ” thar “Chinese Family Law, though not un
changed, is still the persanal Taw of Tocally-domiciled Chinese, bur ir

v

does not govern intestate suceession for which ather provision has
Teen made.” Bur the machinery of the legrslarure ground on: and
when on Mareh 1, 1982 the Law Retorm (Marrage and Divoree) Act

1976™ came into force, it was possible to cansider the Malaysian Chi-

jese as trie Malaysians free at st of the strange, hybnd costom which
cotlonial judges bl thrst upon them.
This is not tosay that the conrribution Chinese legal philosophy

aracter of the

las made to Malaysia has ceased, or that the essentialc
Matlaysian Chinese has clianged. The principle of the fanly persises,
asdoes that of patrarchal authority. Indeed, Giob Bee Chen has
noted™ that it is seill “very common for rural Chinese Malaysians 1
Iive march-nirmages”. The family remams importane; the coneept of

ace” rentains important; and detestarion of i el system based upon
the principle of confrontation remans. In the roralareas, Conticin

idests rermain alive: and even in Sarawak the courts have contiued 1o
apply Chinesecustom, inspite of the tact that the Malaysian Chinese

are not regarded, even yet, technically as natives of the country.

Tova largeextent this heliet arises froma Chinese natonality law
of 1909, imder which “a child horm ofa fatherwho at the e of s
birth is Chinese™ ncquired Chinese nationality by pirentage, whatever
thee oealiy of the Iirth. This principle of the s samaans (the law of
lood) haunted Malaysian politics for many years, and the ghost was

* CGioh Bee Chen. “The Traditional Chinese Coneept ol Law, Justice and
Dispute Sertfement,” Unsiversityof Maluya, LLD Avidemic Exercise,
1983, 102, fin. 38
Andin Sariwatks see Chan e Neo and Ors v Fe Sl Choo (1947) S
Taglor 1 in D re Tien Scb Ses e 119511 MLI 210 27

" Actlot.

e 47
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only exorcised (avthe officinl level, atleast) in 1974, when in ajoint
eatement by Chon En Lovand Ton Razak,” the Deople's Republie of
ina announced that it considered “anyone of Chinese origin who
taken up of hus ownwill or acguired Malaysion nanonality as auto-
aring Chimese narionality.” From that ume, it has not
avd iy Malaysion Chinese oy possessed of Chinese

The effeer of the Chinese onthe legistanve listory of Malaysia e
been limited tomatters of personal laws they hive lind o sigmifi-
ant influcnce inthe development of legistation on labour immigra-
tion, socictics, soctal welfare and education, and may well have con-
ibutcd to an itprovement in the stams of women generally.” The ef-
ect has been insidious: for a selfseffacing communiry ever-anxions to
avoid contlier with anrhority: s communry deresting lirygsinon orany
her process invalving i public proceeding lable topur one’s prestige
otrgpum\mnqn vk a commumity still lngely under the inflienee of
veommunity perceiving lawas “pre-dominmily pe
nal incharacter™ ™ sucha commumiy exercises its itluence through
more subtle means than thuse of confrontation.
The price pud forsuchypeculiar modesty was z cermainmisunder
!tandu\;,n)llxurm-nmlrunl for example, mprriage amongss the
tiese. In an appeal of 19617 it was said tharthe personal Liw v a C

i
nese donueiled i Milayiresulied from Tas rce, nor fro for exim-

ple, membership ora religous communitys so that an appeal judgee
ould then affirm tdhar s Chitstian Chinese may legally contract  po
lygamous marmngeit todosois consistent with his personal liw based
on race.” The Melagsian Cliinese hind tosait sl e comig o

2, June 197453

® See the writer's “The Influence o the Chinese apon Logiskative Eistory in
Malaystaand Singapore,” (1978) 20 Mal. LR, 265 at 285,

T Goh Bec Chen, o cit., 213,

Re Loh Toh Mut decid 119611 MLI 234,71 e appeal ts nothle for o kengehy
judgment by Thomson CLcovering bistorcal considerions and ciase
aw, both local and dadin, on the subgect of parmage. The case s ong
Law, both focal and Tndi L subsy [l
annteresting o, e \\llu\slv\-:m_l!umxl.\ Noo's Clase | 1956 ML 25
)!m”u Doy Do Cadoc'd | 1966
lhni THlLEA

? See Foreygn Affitns Malessi, v. 7. 1
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force of the Law Reform (Marnage and Divorce) Act 1976 before the
process of theie assimiilarion inro Malaysian sociery really began.

Yet their influence is not sperit. In the conse of rime it is likely
hat Chinese legsl philosophy, ninghivg with that of the Mlay Miss.
Dy, will creare a legal system guite different from that left as a logacy
by the British.

ENGLAND

When the English first arrived in Periang, they hrougd witly them
notormal Tegal system. Coming under the ®
pany, a commercial organisation founded by a group of London m
chantsin 1599, trade and not government was their fitst concern. S
the first decade orso of British rule in Penang is said to hea period of
“legal chacs duringwhich “the only law .. that appears to ben foree
a8 'the Law of Narure'.™

The period of chaos, if chaos it was, ended with the promulganion
of the First Charrer of Insrice in 1807 a document held whave ingro-
duced into Penang the law of England as ir then existed, Uil tha
time "cach elass [of the population] received full recagnition and pro-
tection, aceording o ies own lnws and usages—in other instances, the
law of mianure pracrically superseding any other™ This can hardly he
termed chaos. However, the application of English law was confirme
by the Privy Councilin 1875, when the Couneil advised that “the
faw of England must be taken to be the governing law, so far as ity ap-
plicable rothe circumstances of the place, and modified i irs applica
tion by these circumstances.

s of the East India Com-

This autheritative pronovscement put anend foa guestion that
had remained indoubr for many years, although it cannot be said dhit
the conclusion reached by the Brinsh lawyers i favour of the imposs-
ton of English law in Penang remams wholly convineng. The Charrer
of 1807 nowhere declared thar English liw was robe the termroral liw
of Penang and tndeed, the draftsman seems to have gone out of his

Dickens ). in Plangee « Te Ang andd b the Goods of Fehengee dec d (1803) |
Ky xix auxx.

Kysheoar | Ky x

* Oug Chieng Neo v Yeaps Chasa Neoand Ors (1875) 1 Ky 32
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way toavord any such pronoungement: for the charter set up courts,
endowed thenrwirh aunsdicron, bur nowheré indicated what law
thase conrrsshonldapply.

With thearmval of Brivsh lawyers i the teemory, v was inevitable
that the Ly locrof Peniang pr the tme of irs cession from Kedah in 1786
shanld buive heen averlooked. Such judges as Malkin affirmed® that
the Charter introduced English law; und this was weonverient fiction,
as allgood seadents of the Civil Law Acr 1956 will restify. I one of the
most powertul juduments in Malaysian lezal histary™ Sie 1 Benson
Maxwell, while admitting the lack of any invocanon of Enghsh law, ar-
gued thar all the “leadimg provisions of the Charter “manitestly re-
quire that justice shall be adiministered accordingto [English law |, and
iralone." Negative evidenee he found insupport of his argument, i
thart there was no mentionan the Charter of any liw other thareehar of
England: the Charter referred ro the religgons, customs and usages of
theinhabitants of Penang, bur nof ro their lnws: fall, the judpnient
has adefensive smrof the expedient ibout ez T by 1859 the patieny
had heen ser, and eventhenr wis probubly roo liee o change i In
18717 the redunbable Thomas Braddell miade s gallintarrempr roar
sue thar as Penang was pare of Kedalvon irs cession m 1786, and the
Rajaor Kedihiwas a Musliny prinee, Muslin Lw waws thie fex oz of
Penang and continued i force afrer cesson il alrered by compe
tentauthority: and o such alteration hid been affecred. Fhicker | dis-
missedd the proposton as "wnrenable!; nnd with the Prvy Comnal ad-
vice of 18757 the argument was, for the colamal judiciary, concluded.

Whether or not adisservice was done to the nbabimnes of
Pepang by the applicaton of English lw remams @ mateer tor speculi
ton, English i ook soor in Penangand. in 1826, with the Second
Charrerof Justice, i Malacca and Simgapore. Indeed m Singapore, le-

ircdedd s beginningn 15260 with the fecep:

gl lisrory seems robe e
tion of English Ly i spite of the face tharthe fexbociof Singipores on
itscession in 1819, was i all probability the law of Johor The thooght

* Rodyoy Wilimson, cined i b the Gionds of bl (1835) 2 Ky 8 1t 9
' Regoir v Willans Fag [1359] Lew 664 74

" Soe Faumgdov Ligan |1871] 1 Ky 253

* Ohgy Chherig Netr v Yp Chah Neo [1877] Lasic 314.
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ful student can here meditate for a moment on the transicnce of L
and legal systems.

English b came into Malaysia as avide, at fist

gentlemove-
ment ina few places and then as o powerful surge challengitg the en-
Hre coast ‘y‘IHLi 1S OSTHANeS. I\a \“ﬂHL'ﬂkIL' soon an from Th&‘ \L‘ﬂ'l“ﬂ]\’“l‘:
of Penang, Malacea and Singapore into the Malay States and, as rr
andd commeree developed, the need for a T common to the whole
area began to be appreciared, And since English law is founded upon
rhe common law, ir is now necessary to turn to a consideration of thar
common law which is seenas the glory of English law, and its main
contribution to the jurisprudence of the world.

e




Chapter 9
COMMON LAW

COMMON AND CIVIL LAW
The English like gimes. They invented ericket, rughy, foorhally
ariety of other sports; and these are notable for the

s o apposing parties, plaving the game e
dance with riles agreed npon s advance, roles whose apphcation
controlled by i refree against whose decision there is noappeal:
uch s the method which lies e the hésiet of the English common law
systens and even todayatnal has, for the English, the elemenrs of i
dramatic ganic, in the nature of o lotrery, regulared by complexand
often subtle rules of pmu\hur andsubyeer o theoverall eontrol of a
disinterested judge: This "adversary system”, asit s usually called, 1o-
gether with what is known as “the nule of law” and “the docrrine of .
precedern ™ lie it the heart of the English common by
Thar law took shape in England in the carly Middle Age
originsin thedecisions of the judges, men largely of Norman-
descent, wha adopted the convenient fiction that they only declaral
what the commion law was: they did notmake it they only discovered
‘it Witk the emerpenee of powerful kings, a strong government, a cen-
tralised judiciary prepared togoon circitand a group of professional
clerks keeping records of decisions, the way was open roa uniform i,
“common thronghour the land. Milsom' sees the conmon Taw as “the
by-product of anadministrative rrivmph, the wayin which the govern-
ment of England came to be cenrralised and specialised during the
centuries after the [Norman] Conguest.” Tts admimistrative ability
that gives life to a society.

witlies
ench

©

Cantmon Lot @oal.ed), 11

Histortcal Fotasdations of o
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By-product of anadminstrative rrinmph o not, one Contineneal
ubserver’ saw e common law as “a species of contmental fendal law
developed intoan Euglish systein by Kings and justices of continental
extiaction”, These “Kings and justices™ obliterared the customs ind
lows of the Anglo-Saxons as effectively as their successors were to
ohliterate Malay custams and faws in Malaysias snd indeed, the cor-
ous reader may see astrange affnuty tnehe bebavionr of the Norman
vonguerors in England and the British (im the conrext, eertainly, one
cannot write, the Fnghsh) i Malaysia.

For efficiency was the gonl, i each case. A properly-organised so-
wiety, withia ruler at the top and peasants at the bottom, the latter din
g their allorred tasks, paying the reguired tases andn retimreceiv-
ingthie prorection (the word now has an fronie ring) of i overlord.
Obedience

the key rosurvival and progress: and out of this prinei-
ple grew a hicrarchy of courrs and the requirement thi a jumior coure
tollaw the rulings of w senior cotiet. I this fashion the Joctine of

precedent evolved, juse as out of the drve 1o conformity emerped the
nuleof law and, our of the rule of 1

¥,

that modern principle of egali

tarianism which, popularasit s i contemporary socieny as a political
ohieerive, tends tthe destrverion of all that is hest.

Wit the fuscinatig bistory of English law we are ot here con
cerned, forir has often been rald snd rerald, usoally with respect and
afteation. What weare concerned with here is, dhe narure of the
mon lw that arrived in Malaysi, its development and irs turure
an early stage m hiscarcer the law student isaintroduced 1o thesources
of the English comman s, the emergence of equiry snd the progress
wf an Foglishstattiee hook in which muich of the law of Malaysza is,
even oy, reflecred.

o

The term “conmon law™ Tk, like e, aovariety of mcanings
When applied o acountry, it denotes any system based on the Engl
legal systemzsothar Malaysia, Simgapore and most of the Common-
wealth counrnes, together with the United Stares (except Louisiaii)
and Tsrael, e regard

sh

s common daw conmtries, Thewrther nijor
vrouping of the world's legal systems covers these cotmmes following

Van Cacnegem, Hhe Butiof the dy Commont Laye (1973), 110, O the
common liw i Singapore and Malaysia, see AL Harding ed)), The Conn
miom Leaverrny Smygapeme and Malaysia (1985)
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bthe civil luwy insystemderived from Romvan Law; and these countries ine
felude most of western Eurpe, topether it Seotlnd, Turkey, Thai

d, Japin, Thisan, Sri Lanka, South Afnea, Lowsiana and the prov-
nce of Quebec m Camada. Ol ¢l sifications cn be miade. In the
fiistory ol Ly the vl Taw s common Liw svstenis aee Comparative
ants, with Islamic liw even mare junior: all being precedid by far

plder legal systems, extending ek 5,000 years and more in India, and

Sinee thecivil b system preceded the common law system, iris
seful to patiseand distingrish the rwo, Much has been writren on the
wrer, buie the essential distinerion relites o the populir idea of he
etion ofthe e, and nothing more
ired o keep himself out of the arena of argument; the systeny isso

Thcormmanlawrudiassre:

deviscd thit comples rules of etivuietre, cvidence wd provediree regu-

late che hehaviour o the Fiwyers appenring hefore hin. The trial rsclf
the climax of aseries af events m which the judie has toseal pst;

wirnessesanyd documents are brough hefore him by the paetics is

arter regulated by complicated sules with which he will be familiar,

twith which e his no concem. T for example, the lwyer fora

i A mstake i his pleadings, thethe judse may well

im o come down i that arena mwhich counsel are engaged and
bseek, in its heat and confison, where pstice lies, For the lnwycrs
epresenting the antagonists st seek 1o do thar: the common

has noaceive moral dury, mercly an invigilatory and a decisive

On the continent of Europe they manage things differently. The
dge there has aninguisitorial dury. For the common Jaw wyer, the
ctive carries recollections of the Spamsh Inguisition and the tor-
of herenes: but undder the civil b svseem the duryof thejudge is
ssentially to establish the tth of the matrerbefore him. Tothar end
takes contral o W proceedings wadifferent fshion from the com-

law judye, virrally supervasing all its phases prior toeenl, even o
extent of calling witnesses litaselt. Unnder this inguisito

al system,

David Marshil gives a seful wopcalcompirnson o the two systens in
the 9t Bl del| Memariad Lecture 1978, "Facets of the Accustianaband
Inquisitorial Systems” [1979] 1ML i
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it 1 recogmised thar the state as well as the parties bas o lepitimine in-
terest, not only inthe properoutcome of sy rrial orsuit, but alsom
cvery phase leading up toths

sutcome,

Undder the common law system, however, proceedings in prblic,
with opportunity for the testmg by cross-exanunation of the testimony
uf wirnesses, under the supervision of sn impartal judge, are regacded
as essential. There are merits in hoth systemsyas well jis defecrs: bue

whatever system s to be adopred should grow out of and he in -
thony with the nature of the peaple it is designed raserve, fororh
wise 1t wall work to injustice. For toa long the virtues of the comimon
Jaw hive been praised, especially by those Englishiand American lw-
vers who see in "Our Lady the Commion Law" a figure of romance so
powertul as o convert the common faw itsellalmost into a religon,

Tiat way, madness lies,
The civil law differs, then, in its basic philosophy from the com-
mon Jaw system. The cival Taw judge is less impressed by precedent
than is bis common law brother; he prefers to take his Taw from codes
Jaying down general principles which he canadapt to the case before
Liitn, in such manner as he thinks appropriate; he see

s his insprranon
froom Roman law;” and heis loss suspicious of the academic Lwyer
tharis the common law judge. Norfor himthe drama of the conrr-
room: quiet rescarch s complete s possible, before the arrrbution of
fault, is his goal.

As the English common law developed, it acquired, as do most of
the instirutions of mankiid, 2 certain rgidity, the courts that declired
the common law developing theie own parricular procedures ind jiins-
dicrions. In consequence, petitions of those dissarisfied with or unable
to ohrain redres

in the common law corts found thetr cases reserved
for the Kingin Council, as the tountain of justice, and these the King
A practice emerged of reforring cases
toihe Lord Charicellor, as the “Keeper of the King's conscienee™

referred ro his advisers: In nme,

Romin Law ttself wasa system founded on v shor, pracuical code of bn
known as the “Tivelve Tbles”, and dating from around 450 B.C. The
Tl Tibloy ineomorated some aspects of customany ki, together with
vutles on procedure, contract, marrage and deliet (crime). The Roman
civil i wais supplemented by lex natrerae, the Taw by whicly the setions of
ain were to b seen inrelation to the laws ot aaeure and the oiverse,
s ot of the fey e grow te ns gentwon, the law of nations.
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thar the Chaneellor's office, the Chancery, developed as a court exer-
cising i 5] ¢ jurisdiction of its own and administering what be-

came known s couity. Sinee, inany legal systen, ivis desirable o

avoid conflict, one system had toassert its supremacy, and this oc-
curredin 1616, whes it was hield that in any case of conflict between
common law and cquiry, equity should prevail. Even so, as a literary
Englishman, Augustine Birrell said in 1900, “the distinetion berween
Law and Equnry is one which will never be grasped by the lay mind™:
and roday even the awyer may find the distinetion sometimes a diffi-
cult matter.

Even so, system rends to formaliry and o anon. Equity inits
turn became as formalised as the conmon Jas lers of Dickens'
novel, Blealk Hrnase, will be familiar with the ponderous and redious na-
ture of the Courr of Chancery, The story symbolically opens witha
wivid picture of the Lord High Chimeellor in his High Cotrt of Chan-
cery, in Lincoln's lnn Hall, at the very heart of a thick November fop,
The morhid condition of the English legal systeny was cured by the Ju-
dicature Acts of 187310 1875, which ser tip anew stricture of cotrts,
gave statuitory recogmition to the dommance of equity, and enabled all
courts ro gve borh common law remedies (such as damages) and equi-
table remedics (such as injunction, specific performance, rescission
and rectification). The Acts live onin Malaysia, in parts of the Civil
Law Act 19560.7

The minor revalution atfecred by the legislanon of 1873-75, purts
of which were adopred in the Strairs Sertlemients with the Civil Law
Ordinance in 1878, gave English law a new impetus: and once a single
hierarchy of courts had heen estabilished, the English judges developed
and refined the doctrne o seoe decsis. Under this doctrine an appel-
late court was (at least, until 1966; when the House of Lords rook the
liberry to dissent tromarself)” hound by s own decisions, and eachin-

archy. This doe-
trine inits rum depended npon the identificarion of the vt decidends

ferior court by the decisions of its superior in the hic

The Earl of Oxford's Case. But *Equity in Law," Selden said, “is the same
thatthe spivivisin Religion, whateveryone pleases to make ic.. Bquity isa
roguish thing”
Act67.

See [1966] 3 AlER

5
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of o ease, the kernel of law thae formed the legal foundation of the doci.
stom. Ot of these doctrines a subtle and comphcared sysrem hes devel.
oped, the nature of which can he found in many entertaining texts.
Suffice o say that, togerher with much else in English law, it ferched
upon the shores of Penangand the Malay States.

The term “common law” in fime came tomean the law common
toall England, so tharivisnow difheult to disentangle 1t from the doc-
trines of eqity and, indeced, from the content of a hody of starure law
which is gradually codifying and revising that collection of decisions by

common law and equity judges once regarded as the common lawof
England. New situarions create new responses: and with Brivain's ac-
sion to the Treary of Rome 1957 and its entry nto the European
Community on January 1, 1973, Enghsh law became increasingly influ-
eneed by European law and civil law imfluences. However, for the pur-
pose of this chapter the term “cammon law" can he interpreted as in-
cluding English equiity and statute law of a genecal applicition.

LETTER AND SPIRIT

With the armival of the English in Penang in 1786, English law of a
sort arrved in Malaysia, The fact thar the lex loci of Penang was at the
aw if a Malay-Muslim state, the state of Kedah,
was conveniently overlooked: as, indeed, was the facr, i few years
Later, that Durch law was the law of Malacea prior to the arrival of the
British, With a cavalicr disregard of principle, British judges ook the
view that the Charters of Justice ahrogated existing law (except insofar
as the odd local custom might be concemned) and substituted for it
English law. I this fashion, English comnion law, equiry and such Eng
lish srarures as were thought to lay down general principles of law was
transplanted to Malaysia: the date of reception being ar first consid-
ered as 1807 then, with a Second Charter, November 27, 1826: a date
whichy it site of the promulgation of a Third Charter in 1855, remams
fixed by judicial illogic as the date of reeeption of English law in

titne of cession the

Pénang, Milacea and Singapore.

With the arnval of professional lawyers from England there began
aconflict which continued at least until Merdeke, and is lik
tinnue until such nime as nota single administrator
of amagstrare. T1

ccrcises the powrs
ppomtment of the rascible John Dickens

50
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dge anid magistrare in Penang i 180T hernlded this contlicr, one b
ervthe justice of common sense ind the justice of law. It eannot he
ied that onoeeastion the law s, as Mr Bumble said, “a ass—a -

P When it is remembered thar the English legul systenwas not sub-
srantially reformed uneil the latter part of the 19th centary, we find

t the tradinonal concept of law held by the English law
most part full of comples techniealines. For example, m 1829, one
difoot was sentenced todearh for stealing a sheep; i fact, v was a
e which he had stolen, bur the relevint srarure used the wond

as “ewe™ and Pudditoor was duly pardoned, onappe:
the lawyers of Serjeant’s Inn." Again, in 1841, Lord Cardigan was
dicted for shootmg atacapram called Harvey Garnett Phipps Tick-
tetr with intent to murder himy, in the course of a duel; Lord Cirdigan
was found not puiley becanse, although the offence was proved, the
rown had failed ro prove the capraim's full name. When techimeali-
‘ties (even mercitul ones) enter the sancruary of the law, justice flecs.
Justice, then, became the last concer of the professional lnwyer,
who held on to the letterof the law ar the expense of its spirit. On the
other hand, stuch im admimstrator as a district offices, combining in
one person the offices of collecror of revenue, magiserate, chict police
fficer and so on, was more concerned with a prompt, rough and ready.
justice. lsabell Bird gives apieture of Sunger Upongin 1879:

wats for

Captain Murray [the Brinsh Resident] 1s jud ey “sirting nequiry”,
Superinrendent of Police, Chaneellor of the Exchequer, and Sur-
veyor of Taxes, hesides being Board of Trade, Board of Works, and
Lknow not whar besides, In fact he is the Government, although
the Dato’ Klana's sigature or seal is required toconfirma sen-
tence of capital punishment, and possibly in one or two orher
CAses

Charles Dickens, Oheer st chap. 51

Until 1808, thetr from the persan above the value of s shilling Ghout 17
cents) was cipital offence.

See Poland, "Clinges in Crimimal L and Procedure smee 1800, A
Centuary of Law Keform (1901, repr: 1972), 61

n

e Ibid.

 The Goldei Chevsomese: (sepr, 1967), 187.
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“Malays bemng Mussulmen, are mostly rried by the ‘Divine Law” of the
Koriin," wrare Bird,” “and Chainamen are dealt wirhe'in equiry’...
Thereare no legal technicativies." The insisrence onequity is signifi-
ety by the 18705 there was a general appreciation of the origing of eq-
uiry within Enghish law, and irs informal response 1o meet rhe harmony

required within society, so characteristic of Chinese legal philosophy,
was understood hetter by the admmistrator than the Liwyer.

There was, therefore, a continuous renston between the execn-
tive and the judiciary, within the British adminsstration, inits interpre-
tation of the common faw, in spire of the face that in the course of time
administrators were reguired to pas aminations. The problemy

are noe difficult to understand, Anadministrator comes into elose con-

lw e

tact with the people, and soon acquires a knowledge of their charae-
ters and repurations, A story is told of Berkeley, an English civil ser-
vantwho from 1891 spent twenty-seven years in one district, Upper
Terak, and achieved a certain fame for his paternal administration.
“Onone occasion,” records Henssler, * “there were precions few—a
Furopean lawyer had the rementy to enter the districe o defend a
man accused of thievery. Sirting as a maystrate, Berkeley listened im-
patiently for o minire or two as evidencewas produced. Then he said,
‘Tdomorwanr ro hear any more; he's guilry. The
he had not yet spoken inthe man's defence, and Berkeley replied, ‘Ot
conrse, he's guilty, He always was a cartle thiefas were his father and
rndfather hefore him!" Knowledge of a distrer and it people on
rand general ad-

awyer protested thar

the part of a magistrace who was also a district off
ministrator—* king in hisown place”, to borrow i phrase fromthe

Sungei Ugong Digest—necessanly implied the importation into any ju-
dicial procecdings of o knowledge gained ourstde the boundaries of the

evidence presented in coirt,

Inn Penang and Malacca, as small Crown Colonics, English law de-
veloped under the authonty of the Charrers. There, the Brtish were
comtiddent of their position, and frons the early days professional law-
yersstrove tonpply English law, for the most part indifferent toany
ather lnw. In the Malay States, however, che Fnglish comman law
camein partly through the ageney of British officers familiar with s

" thid., 193.
M vitash Nagle oy Ml (1981), 124,
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principles, and partly by the sdewinds of procedure and precedent.
The principles of adjecrival b of the faw of procedure, are insidious
1 thetr effeets upon substantive law. Much of the history.of English
Taw grow out of the evolution af the adversary system, and even the
Milaysian observer can echo Mutland's insight, that the forms ofac-
rion rale us from their graves,

Yer the mrroduction of English T wis not withou its English
crities. Newhold, writingof Pening in 1839, hudl some harsh truths to
impart

Tinvgdinh b, that s expanded progressively with the numerous
exigencies of o highly arificial state of sociery, Joaded with costly
bulwil
prémanurely intraduced, wending rther o embsarrass chan o ad
vance the ends proposed by natural jusrice, good governiment,
andcommon sepse. Notonly its inefficacy to rench rhe pmilry, but
its ahsolire rendency tooppress the poor, and tofurtherthe crinn-
pal views of the wealthy lrgant, are plaringly obvions 1o every in-
b

s forms, and clogged with redions processes, has been

sed observer,

Even so, English law was soon entrenched in Pening and Malac
and with British enery into the Malay Seates, from the Treary of
Pangkor onwards, the basic Malay-Mushm Liw of those States wis iy
creasingly modificd by the influence of English common L, equty

and stature. As Ahmad Thrabim pows onr, "English ke was inrro-

duced intovthe Malay Stares by legslanonand by the decsions of the
British judges." While the general liw of Englind was never foemally
adopred unnt 1937 (when the Civil Lasy Enactment of the Federated
Malay States were enacted, to he extended to the Unfederared States
in 1951) the judies of the Malay States "adapted frecly ..
of English riles of law and equity, ¢ivil amd crminal law and proc
dure, vither dircetly ordenvatively.™ " At times, the pendulum swuny

too fat In 1917 Lord Dunedin had to eriticise loeal udiges for being roo

Ui

" Bratish Setclerments m the Straits of Malacea (1839, repr. 1971) 4, 29:30.
1 The Givil Lavwe Orlisice i Millaysia” 119711 2MLLL vttt 15

™ Spronle A LG i b the Will of Yap Kin S de'd (1924) 4 FMSLR
313031,
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minchunder the influence of the doctrines of English equiry,” and tor
failing to pay sufficient attention tolocal law: a sentiment cchoed by
Thomson JLin 1956, when he referred to “the no doubt well-inten
tioned efforts of counsel toforee [Perak] law into conformity witlycon.
ceptions of English law which really have very little relevance,”

Yot with the p:

age of time, even the exparrtare judges apprec
ated that they were assisting in the evolution of an indigenous and
unique system of law. Innes Ag C.J.C., in Selatigor in 1919 held™ e
the age of majarity in the Federated Malay Srates was, "for goneral pur-
poses”, twenty-one: sooverruling a magistrate who had recogmised
Hindu law as conferrmg majory arsixteen. He said

Ttind the Magistrare was in error in nor looking beyond the writ

ten law in foree in these stares, There are certain branches of juris-
prudence with which the wrirten law in force in these stares either
does nor deal avall orin dealing with them does not do soexbaus-
tively. L mentioned by way of illusteation the

i of wills, of truses,
of torts and of succession. n some instances the practice of this
Cotart anclof the legal profession {my italics] has filled these blanks
and has brought into life what ina British Courr is deseribed as
“common law". By this common law the age of majority for gen-
ceral purposed in these Srares s 21

Four years [arer, Reay J.C, could observe!
can be placed on English
procedure, itis neces

"that “hefore reliance
sions, particularly decisions on points of
ry in the first instance to examine carefully onr
local law and 1o uscertainwhar it s and in whar respects it resembles
ardiffers from English law.” And in 1933 Terrell A C.J. could say**
that “the courts of the Federired Malay States have on many ocea-
stons acted on equitable principles, not because English rules of equiry
apply, bur hecause such rules happen to conform to the principles of

" Heg Abdidl Rahnan v Molud Hatssan [1917] AC 209

" Bacham Singh v Mathider Kar andd O [1956] ML 97,

* Kandasamy v Supprah (1919) 1 FMSLR 381

' Leoiand v Nachigppa Chenry [1923] 4 FMSLR 265 1 268.
* The Motor Emporons v Anonigam [1933] ML 276 1 275
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natural justic

"What s wnportan to emphisize here, however, is thar
no decsion ol an English conre is hinding on any Malaysinn court, im-
less it has heen adopred by a aw ora supenior court, or s foumded on
anappeal from the larer.

Soporent hias the

mimon e influence beens thar decisions
from common law furisdicrions bevond England have come 1o he cired
wirh increasing frequency in Malaystan conrts, Indian cases have al-
ways hecnregmnded s hiving a perstisive authoriny (s the jargon of
the legal profession puirs i6): s i 1978 the Federal Court selied nor
only on English but also Australian anchonties, wodeternmie o prob-
lem of entitlement o rents, fter a conteict for the

ot land.” Even
50, nspite of the willingness of the Malaysian judiciary toventure o
the area of Commonwealth law reports, Malaysian law remains firmly
anchored m the common law ot England. This has not been due only
toan accumulation of judicial authority in the marter i 1878, the
Civil Law Ordinance of Penang, Malacea and Singapore tormally in-
woked various fragments

he English Stupresne Courts of Judicarre
Act 1873, together with (in a section 1o tax the intelligence) the
nd i 1937 the Federred
Malay States, in the Cival Lawv Fnactment,” adopted in gencral rerms
“the common law of England, and the s of cquity . i 1951 the
Enactiment of 1937 was extended to the Untfederaed Malay Stares,
and five years latercame the Civil Law Act 1956, " which reatfirmed

whole corpus of English commercial faw;

the application of the Enghsh commion Liw and viles of equirgand (m
ast Malaysia bt ot odddly coongh, Penang and Malacea) certam
statutes of general apphicinon” and the application of Englishicom
rcial law.

There are many interesting issues arising out of the aerof 1956,
these have been the subject of considorable discussion. Wt e
are concerned wirh is, however the philosophy ar policy ehind e
gislation, which bias placed the reception of Englisheommon i o
staruitory foundirion. On the tace of t, sucha starutory recogmition
Ut the seal of authonty on the local use of English faws and since, i
that time, members of hoth beneh and bar were all gualified m Englishy

Munqgasiio v Michael Chingg Nan Forig [1975] 1ML 23,
" Enactment No 30f 1937
" Now Act 67.
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L™ tlyere was i obwious loae inthe Liw. 5o enrrenched was English
Jawy indeed, thit i Lord President couldeehothie words of Lord
L ihiarin the context of several fundamentalarticles

Diplisck, and ins
o thie Federal Constiturion (Articles 3,8 and 13) s “firmly estabs-
lished " thint the word “law refers 1o "asystentof law which meorpo-
rares those fundamental rules of narural justice thit Tt formed part
and pareel of the ¢ smmon kaw of England thatwas in operation at the
commencement of the Consaturion.”

The ohservation correcrly states the general interpretition of faw.
Andif the Givil Law Act were o he repealed, what thenwe lld e the
position? What guidance woulld the legistatyre be able woffer to the
? These are quiestions likely 1o
Iecome ofincreasing importance, as Malay: e, rerim-
ing taits orgn, seeks o developinits own Malagsin way.

Judicinry, upon i general choieen o la

1 jurispritd

A GLORY OF COMMON LAW

The jury systemwas once regarded as one of the glories of the
common law, T cime into Malaysia by way of Penang, thie Charter ot
Justice of 1807 providing for hoth grand and petty jurics. The grand
jury (aholished in Malace and Penangin 1873, andin England be-
tween 1933 and 1948) consisted ofa panel of thirteen o tenty-t hree
persons; theit dury it was fo enuire o the circumstances of an al-
leged crime, their investigations o mcluding with the findingof " e
Bl or “not a true bill” against the alleged criminal, who was then tried
" as it was

onaspecific charge, presented in the form of an "indictn
called (the rerm s stillin use, in England). The funcrion af the grand
Juiry was, therefore, sinilar to thar of magistrate ascertainmg wherher
there isa prima fce cise against anace used a procedure which is now
virtually reduced 1o an examination of the relevant wrtren testimony.
Asfor the petty jury, this was suimmioned to answer the spedific yues-

tion of il or liability, its decision being unanimous.

From the time of Erhelred I (ca. A.D. 1000), the coneept of the
cised a powerful, indeed emotion influence on English law.
5 gl,\mllhcnwnll\wu\r\'I\:)NmmlllvJuclnm]. Maost crimes

My Scots knwyers forgive me for including then in s tribute.
Reya Azkan Shah LR in Che Ane b i v Prhlic Prosceuor 1984 1
CLI 72 30d Onge AR Cliva v Public Proscewtor [1961] AC 638 i 670,
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re dealt with sumiarily, ated i those cases i whicha tral T jury is
possible, the mght is often v

®

ived, whilst in civil cases jury tranl survives
of procedure, vsially i nenons of defa:
o was amended o permit a majority verdicr
ten out of eleven or twelve, o nine our of ren jurors: a radical de
seruction of the original principle of unaninuty,

~ Thereasons for and againse thie jury system have :
hotly debated. Jurors

ways heen
e olten igmorant, inexperienced, and some-

STCMS eXpensive in fime
and money, On the other hand, jurors brang a lay clement into court
as laymen are dentificd with the accused ar defendinr they
sent popularwisdonsand, being numerons, should be heyond the
scope of bribery or intimidation (althoughycases have oceurred in En
din the [980s of intmidation of jurors);and they are comperent o
er an upinion hased on consensus, thar Eastern device for avoiding
‘confrontation.
With the adoption in Penang and Malacea i 1870 of the Indian
s by “charges”,
droseven. Inthe Malay Srares, Brit-
influence seems orginally to have imported juries, but in 1902-3
e Federated Malay Srares Crimual Procedure Cisde mtraduced tmal
th male assessors (anonon borrowed from Indian pracrice), the
¢ having no power to overmile his assessors. A new code of 1926
ded for the introducrion of the jury system in tandem with that of
sors; and in 1920and 1935 Johor and Kedah adopted the assessor
m, although whar the position in the other Unfederated States
s prior to World War Hisobscure: it seems likely that a judpe sitting
e disposed of all cases: In 1947, however, the :
Federated Malay States was extended 1o the Unfederared Srare:
In 1953 a notable trial in Perak under cmergency regulations™ led
areview of the matterof tral by jury. At the rral of o young wonsan,

ssessor system of the

i ‘Emk’rgk'nlvIL'L'uLl(lun\munduud in 1948, with the outbreak of an
"emergency” precipitited by anmed communist insurreetion, which con-
tinued uneil 1960, with the promulisation of the Internal Security Act.
 These regulations overrodt ordiny Law, and oleen modified o aliered it,
for the duration of the emergency.
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Lee Meng ona eapital charge under the regulations” the assessors
formnd theaceused not guilty of a capital vifence the pudge dismereed,
A ordered aretrial; and on the retial the assessors were divided, the
juedize agreed with one of them, ind Lee Mengwas ¢ wvicted. Had Lee
Meng been tried by ajury, ivis probable that she would have been ac-
quirted. I consequunce, the isse was re wpened: butin 1954 the Ted
ral Legislarive Council concluded that the assessor system showld nor

he replaced by trial by jury.
But the case of Lee Meng lef many scars. 11 1957 the newly-inde-
pendent government amended the lawon eriminal procedire, toex-
tend trial by jury to thie Malay States, in all capial cases, so that all
such casesin those States (except for Gffences against emel

WNCY T

2l the Kidnapping Act 1961) were tricd by o judge and seven
wing permitted.
[ 1976 another amendment restricted trial by jury in Pemangand

lations

furors: a majority verdict of nat less than five totwa

Malacea to capiral cases. In Peninsular Malaysia, theretore, all capual

cases were then tried by jury, unless specific exception was made, asin
relation o emergency cises and those for which analternative
methodof trial was preseribed by such parsicylar legistation as the Kid-
napping Act 1961, the Dangerous Drugs Act 1952, the Firearms (In
crensed Penalties) Act 1971 and the Intemal Security Act 1960.
Inn Singapore trial by jury was abolished in 1969, capital ¢
there heing tried by two judges, Singapore’s mple stimulated de
hate in Maaysin, and in 1976 2 law officer, noless, wrore " that Mitis
verydifficult o abrain.canvictions far murder i big towns hecause ju-
rors hiesttare torerurm the troe verdict for fear that their verdicr will be
respansible to sentencing the accused o the gallows” Noring that out
of the 302 offence

ses

created Ty the Penal Code, anly renare punishable

oy dethy, and of these “murder is the nnly offence so affec ted," one ab-

See teleretices in S, Chandsa Mohan and 8, Ramankusty, “The Introdue

tiows and Development of Trial by Jury in Malaysia and Singapore” in

(1966) 8 Mal. LR, 270wt 276,

Act 363; Act 234 Act 375 Act §

iy St Dt Figi Mohd Sallel bin Abis, then Solicitor General, in
[1976] ML xlixn b
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Lserver nated ™ thar although the Code stared thar all cases carrying the
death penalty shall he trable by jury, “this n reality s asham,..
“are three different modes of rral.” These consist of trial by a judue
fone, in the case of offences inder the Dingerous Drugs Act; rial by
judge and iy imder the Penal Code; and tral by jucdg
under other faws: a stare of affais one wrirer” considered contrary 1o
e principle of cquality before the law, preseribed by Article 8 of the
deral Constiniion; and the writer concluded thar “the jury systemis
k ing its symuficanc
Inthe evengit was the then Lovd President, Tun Abdul Hamid
mar, whioin April 1993 brought marrers toa head by recommending
at the jury system he abohshed. ™ At first prescribed for all capiral
s, 1971, junes ceased o apply i cases of armed robherys in 1975
to cases of unlawdul possession of fircarmsg and in 1976 tocases of drg
afficking. Romainmyg only i relarion o cases of nurder and kidnap-
g for ransom, their aholition in 1994 therefore followed the trend of

and asses

APLEA

Indeed, the full horrar of the common faw systems to be seen in
e stricrure of a tnial, Ina crminal real a defondanr is required ro

d guiley ornon guiley before any evidence is led and before the
dige has (apart from any reading of the relevint papers he may hove
de) any notion of the realiries of the case. A charge is prepared by

schis required to answer. Ifhe pleads guilry,

tain favour may perhaps be manfest, and his senrence then hethe
ghter: in Singapore, i chief justice has stated * that in principle he
idered it proper that “where an aceused person pleads guiley rhe
i smgsentence aught toconsider such i plen s a mingar

Harbuns Kivur, " The Jury Systein in Peninsular Malaysia. University of
Malaya, LLB Acadetie Exercise, 1979, 46
¥ Ibid,
Asiaweck, My 19, 1993,
Meluane v Public Proscentor [1971) 137, In Thailacs
Of guilty may ateract only half the nomal peraly.

| Uheleve thit aplea
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ing facton” I the accused pleads nor guilty, and ar the end ofthe trial is
found guilry, his plea may he regarded as flavoured with contumacy,
and hus penalty he the greater. Thsome, this may not bequstice.

The criminal trial reseibles, then, a game inwhich the proseeu-
tion holds the sigificant cards and controls the course of events. The
accnsed cannor challenge any of the rules of the game, in spite of the
mentally disordered

fact thar he may disagree with all of them. Lik
patient, he is subject toa particular trearment of which he isall often
igmorant. e is represented by a lawyer, he may be informed of the
rulesand advised on how 16 use then to his hestadvantages bur it he is
unrepresented (another term, all too often, for the poor) he will e
caught up in what he seesas the machinery of a cruel sysrem.

In fact, the adversary system which forms so essential a fearure of
the common law is now under serious challenge, as the ments of the

inguisitorial systemare hecoming berrer known. That systen is based
o a search for truth, not a finding of guilt or innocence, Inrecent
years the adversary system has become incrcasingly disc redived, and
appears to require radical modification so that, while protecting v stis-
pect’s interests, it does not intertere with the exposure of veuth: Artifi-
imed ro conceal rather than reveal the truth,

cial rules of evidence, d

from the right to silence onwards, need critical examination and,
the legal system require lnwyers
erainment of truth, and who

where necessary, abolition. For this
who see their prime function as th
donor see the administration of justice as some kind of profitable

L

e,

That any law is hetter than nolaw can be aceepted. But whether
the crinnal trial as we knaw it, a legacyof the common law, is the best
method of areaining justice in criminal marrers is to e doubtred. Many
Liwyers, Lsuspect, feel thisin their hearts: bur erude thoughy rhe system
1s—as is the examinntion system which produces the lawyers whoad-

it seems, the best we can contrve. Yer even thisis 1o

minister it—i
he questioned. A seminar conduicred by padi-growers, fishermen rub-
sand tin miners would probably produce a ber-

Der-tappers, mecha
ter system, for lawyers hiave become too
the good of sociery.

cane for theirown pood and
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LIBERTY IN THE AIR
Tuirninge rom the martes of procedure, themifluence of the Eng-
common b tiay he pereeived, possiblyin s purest formin the
i of public lnw ar thi fedkeral levely and especially iy the Fedural
stitution. Thar Construnon has grownour of the Constirution of
dia, which, in i, wis the produce afan lmpenal Act, the Go
pent of Tnudin Act of 1935 50t may besaid toreflect cammon law
ciples, adapred roan Astan envinmment.
What is norable s thie outser, perhaps, is the hoseilisy of the com-
Law Fawver to the exposition in speaific retms o individual sghts.
bseck to dofine liberry m legal rerms s, mvarably, to i, Liberty
ythe airwe breathe, the lighrof the sun, moon and stars, s not o be
eured it the wiords af sy Tnwdfor it s the spirit that giv
ifie vo e Ty, The Commonwealth lawyers who drafred the Ma-
ian Constitution instmctively knew thiss the part on fundiamentql
piliviclual nphrs was notof their proposing, and they abserved dha
rights “arc all firmly established now throughour Malaya e it
y seem tmnecessary to give them special protection i the Constitu-
on. Bur we have found in corrain gquarters vague apprehension ahour
future,"” Soy o the Constitution they went,with (oh, the fine
orint) “limited exceptions™.
Nowise man favoins a “hill of righ
ised to limit and suppress liberty, winle ereating the llusion of sus
ing it The lerrerkillerh”, ™ and if the ordinary law camnor prorect
an's liberty, it i unreasonable to ¢
ghts to do so. All the provisions of the Constitition, all the effortsof
8 gifted Lawyen could nor relense Loe Mau Seng from his bond:
igapore.” Karam Singh, a Malaysian Liwyer, was locked ap, but

ity

orshiuld

that ingenious document

pect a constitutional serof

Report of the Feduration of Ml Constitiond Commissions (1957), paraa
161

- bun the spagverh e The New s, 2 Connthians 3,6, 1 low
ever, the United Kingdony has now incorporared the Ewrapean Conven
tion on Human Rights into the United Kingdom law by the Flumim
Rights Act 1998 (0. 42). Whethor the ordinary cinzen will enjoy @ geiter
freedom that under the common baw reniins 1 e seen.

Lee Muny Seng o Mineszer for Home Affarrs, Saygapore, and Avor [1971] 2
ML 137,
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never knew exactly why. " Such are the consequences of a bill of
rights, ofa recialof so-called liberries, inevitably drafred so
the hopes of a detainee, then dash them tthe o

<l rse

eedom s nor
rovhe found in a constiturion: only i disrribution of power is there robe
perceived:

Just as the Normans imposed the feadal systentipon the Anglo-
Saxons, and in sodoing ereared that major legal fiction, thar all land
Delongs ultimately to the erown: so the Brirish in Matlaya smported dhe
same principle, asa principle of fand renure and, in domg so, liid the
funndations of o modern gevernment revolving aroumd s supreme
head of state. For the Malaysian politicians who fought for and won in-
dependence were much inder the influence of the Westinster type
uf povernment, which they came toregard as @ model. Afeerall, tha
model had been adopred in other mdependent Commonwealth terr-
tories, was the product af much struggle; debate and compromise, and
represented amarure political wisdom. A precedent had been serin
England for an efficient distriburion of power between the Crown on
the one hand and the peaple on the other A cabimer orcomncilof min-
isters collectively responsible to Parliament, a prime minister who hid
wajor polineal support, a fully-clecred lower chamber in the legisl-

tuire, with an upper chamber with non-clected mentbers and fimed
powers: these were the | nglish constitutional law,
un based on the principle of public confrontation, adopted by anvin-

sic features of

|

dependeri Malaya and Malaysia. The adoption seemed so abwious,

that it was never seriously guiestioned.
Of course, the English constirution was not to b found in iy pare
tienlar docyment. I existed a all, irs life lay m afow confused stat
wtes and a multiplicity of shifting conventions. As a fedesal stare, Ma
laystan must possess some formal document allocating power i federal
and stare ley ndd so the present constitution has heenshaped by
necessity, as well as tradition. Burir embodies English panciples, nora-
hly those of the responsibility of Ministers to the
some antiquity in England) and of the responsibility of Ministers to the
clectgirite (@ concept of comparatively recent origin) . Our of the for-
mer prineiple

aw itselt (anation of

as developed anasyet imperfect branch of jurispro-

Kearaon Sigh v Mentert il Bhwond Dl Negen, Makeysiar (1969) 2 ML]
>
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iy, out of thie lagrer an ntcertim sys-
o major polivical pir-

dence, thatof admuustrnve
e, onc involving the creition and sustenaned
tie:

These particuliar consideranons aparr, while mucluod the stroe-
s and lietle, perhiaps, of the spirie of the English consritution Tas

heen adopred in Malivsin, the common lawdnetrines of the preroga-
tive, of the rule of aw s of the separarion powers (vagne asthese
doctrines i) may he siaid rofoem parr of Malaysian law: Thavresidoe
of authority left in thie Yoy di-Pertiem Agonyg atter legislanve interven-
tion, and known as the preragative, survives: snd the Supreme Head
of the Federation is even, asisthe monarch in England, head of the
sarmed forces and the founrain of justice. Yet these concepts Tave, in
B ey foni Bl ncayired nbhlaysan clinmctos andime
'alrgady rvmmnp ma dn‘m‘n«vn .hm‘rcnrlmm lh'ai of !l\cu' Oning, and

AN ACHIEVEMENT OF SPIRIT

O ol Bl ave come, then, the docrrnes of the common Law
and equity, and muchof the bulk of Malaysian starure law, Thed
trines thempselves are to he found e L reports and testhoe
the statutes are to he found in a miseellany of vilimes, some of them in
‘deed difficult to trace, for they o back to days before World War 11,
Furthermore, few know the comrent of the writren Jaw, Of ol ar
was the custom of the Isle of Man thit o one dayinevery year the o
tire popularion of thesland would gather "onthe top of Tynwald's for-
mal mond",
read. Weree this pracuice adopred meontenyporary Malivsi, neither
wiakers nor public wonld Tave tinse todb anytiing bt lisren, and
the Lake Gardensof Kuala Lunipur would e choked warh the crowds
of those listening o anunendingrecial from Pirliament House: In

sc advanced davs, printing his repliced the spoken word, s will
not be long before all legstaton s transferred toa compuirensed reser-

wreall the liws passed dymig the provious year were

Evenso,

Voir, and made aceesstble, onusereen; ma martes of secondd
s 10 the lawas likely torenuiin no casy mitter forthe Ly,
Trvrhe vealm of stanee lass the Civil L Act adoprs, s we have
“noted, virtually the whole of the commeraal law of Englad, and

© " "
Wordsworth, Somet, " Tynwald's Hill
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mueh besides. That the Act requires review is heyond doubt. Untii-
ness has a historical, and often a sacial merit, but there nolonger
seems any need to adope different priniples for the reception of Eng-
lish Taw it West and East Malaysia, nor for differences in the recep

iy, A bold reformis

rion: always assuming any such reception is nece
required, s thit the foundations of the Malaysian legal system are in
icter of the Mulaysion pevple

Tarmony with the ever-evolving cha

Iy this context, it is necessary to consider yet agaim what is the es-
sential aspect of procedure that sociery requires of irs legal system. 1
suggest that this lies in the provision of adequate machinery for recon-
ciling differences between individuals, and between indivaduals and
the state, the organ representing the at this
snchinery be of a kind that is in harmeny with the charac
people itserves.

That the commeon law system is, by and large, pencrally adequare
carinor, 1 think, be dispured. It has developed over many centuries of
trial and error, and represents onc of the grear achievements ot the hu-
and of irs birth it s heen, and is, subject

onmanity a large, and ¢
orof the

manspirit, Yet evervin tl
to radical change. Trwas no secident that in 1966 the House of Lords
assumed, df irs own motion;, the ability to disagree with its own earfier
decisions, " nd that the Judicial Committee of the Privy Council toler-
ated dissent ints advice to the Crown. Times change, and legal sys-
tems, Jike pecple, must change with them, When we consider whether
the common law system is apprapriate tothe character of the Malay-

e ind

siain people, we rise issues beyond even the matter of lang
st e to the manner in which the logal common faw system deals
with the matter of conciliation of differences. This rakes us mroan
orlier chapter, so, as the old Chinese storyteller wonld say ifyou wishi
o know mere, readon,

8 [1966] All ER 77, All reminiscent of the Lovd Clanecllon i WS, Giil-

hert's lokehe: ™. Tum here in two capacities, and they clash, my Lords
they clush! Tdecply grieve tosay thit in declining 1o enertain my Listip-
plication to myself. Fpresumed o addess myself, in terms which ronderat
impossible for me ever o apply 1o myselfiyzan. 1 was a most paiml
scerie, my Lo, tost piinful?” Let us hope thac the Malysian abserver
does not often have the discomfiture af seving the Federal Coure disi
witlvirsell
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Chapter 10
CONCILIATION

DEEDS AND WORDS

At the core of every legal system is the concepr of coneiliation.
Dispuites hetween individuals must he sertled without violenee, and in
such o manner as to leave no poison of resentment within the heart of
any one affected by the dispure: for such a poison will inevitably work
itself our within the hody of society generally, and roies derriment. If
justice is i marter for God, harmony at least is an objeetive for man
and society.

Some systems arrange for sertlement of dispates by the mvocation
of chance (and therefore of the pods themselves! pillustranion of
the ;.uuml desire toavond personal confrontation. The Bidayuhs at
xample, favonred a popular form of rral by cindle:’ o
similar condles consisting of wood wrapped i hlack cloth, soaked in
coconuit vil, were litat the same time, that going out fisst indicating
the loser. Then, there was mal by diving, two poles being put ina decp
pool, cach prrty holding on to one pole and diving hencarh the sur-
face: the one first emergang heing the loser. Again, trial by boiling
water was occasionilly used, hands bemg put into the waterand the
innocent emerging unscathed; and there was alsoa sorr of vicarous
trial, by cockfight.

These practices, some to be found in the history of England and
other countries, appear amongst other groups in Sarawak, Doris Sul-
ing Anding giving a similar list; and the practice of diving was

wawitk: The Pear
se, 1984, 154,
“Native Customary Law and Adatof the Bala Than," University of Ma-
layar, LLB Academic Exercise, 198288 et seqs

See John Wayne Chamberlain Siraw, “The Bidayuhs of S:
pleand therr Adue," University of Malaya, Acudomie Exer
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adapred ro derermine gilt as recently as 19600 Sabah, in a case of in-
cest. The jrdpe of the Native Court of Appeal at Sandakan observed!
that “this method of eliciting the truth is entdrely o he deprecared and
should be disconitinued ... Similar pracrices were abandoned in Eng

The conviction for incest, based
o the diving contest, was quashed. In Sarawak “all ordeal
[now] outlawed.™ Tral by ordeal, and cockfighting, implying as they
Jid the intervention of ajust providence, were part of a customary law
Based on the need for harmony and halance in a community living
close tonature: and the mainrenance of harmony, conciliation, re-
mains as an essential social ohjective.
S
of Sarawak that they have developed a complex vocabulary on the
subject.” For example, ngevang implies the concept of visiting, tosolvea
family dispute, mekerab refers ro dispures benween different families
with, usually, a nevtral mediatar involved; mekdtemy (meaning, “hang-
ingzon hoth ends sothar it is properly stretched”) is for serious disputes,
with a mediator going toand fro unal the final stage, meep (“bring-
ing face to face:) is reached. The term pakandy, "talking it over”, im-
plies a more formal process of mediation involving the intercession of
the cldersof the tribe; and in relation roa major issue which the elders
cannotsalve, there lies pamiag, when the elders and headmen of
other villages are requested tasettle the marter. So refined a vocabu-
lary, so ingenious a system, illustrates the importance of the mainte-
nance of harmony within society by means of minimising any personal
loss of prestige, reputation or respect.

Despite nuch evidence, however it is difficult to assess the atti-
rude of the buanipiaera, be he Malay or Iban or whoever, to lingation
and conciliation, since some have entered a sophisticated urban soci-

Tand about six hundred years ago

»important is the prineiple of conciliation amongsr the Kelabit

Lagiondi bin Koh and Luah bte Lagiouli v Regma (1953-1972), Caseson Na-
the Crestomary Lawin Subahy, 14.

(1998) 25 IMCL (Specral lssuc) 109. The papersin this volume dealing
with customary lawin Sarawak and Sabah are of especial interest and im
portanee. See also the Nutive Customs (Dec Lirations)y Ordinance 1996
(22 0f 1996).
See Medan Ma
gal Perspecuve,
6l

“Kelahit Customary Lanw: A Contemporary Socio-L
Ulnuversity of Malaya, LEB Academic Fxercise, 1982,57-
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etywhile, at the other end of the seile, arhers have preserved the tradi-
tional valies of an older society. Accepting, however, tha all are un-
der pressures making for unitormy and modermsation, it is probably
reasonable tos

ko nderstand the artitide of mind of the average
citizen to the existing machinery for the administration of jusice.

In Sarawak, an ohserver of the Fifth Division of the State writes of
customary law” s “a systom of adat laws which the community tradi-
tionally admmistered to the members for generations without the as-
sistance of any outside ageney.” Anorher wirer, writing of the Land
Dayaks of Sarawak, states that the system of natve courts established
under the British administration was “alien to the indigenous admini-
stration of justice in which dispures hetween nanves are sertled by the
village headman and a commeil of elders.” A sl situation obtained
in Sabah, one wrirer” wisely going so fur as tosee customary lasw as the
basic law of the land. In their desire for a comprehensive systemof Taw
inwhich rherewas a mechamst for appeal and o consequent regila-
tionof power, the British sought 1o tormalise the native customary
court system and to bring it within the general legal system. Native
courts continue o exist m Sabah and Sarawaks but once absorhed
into the general legal structure, their ultimate demise becomes only a
matter of time.

Suchan absorption follows logie, not sentiment, and it cherefore
brings wirhin irs coercive machinery those who mightwell prefer to re-
mainoutside it. Whar has happened is that the English legal system
has graduallyintruded into a sphere to which it never helonged and, in
doing so, imported the concept of confrontarion. Witing of disputes
in Terenggani, Salleh Omar writes” that the logal system “remams an

Mutang Tagal, “Lun Bawang Customiary Law: A Socio-Logal Stady,” U
versity of Malaya, LLB Academic Exercise, 1979, 37.

Trancis Johen Adam, "Customiry Law reliting to Marriage, Divorce sind
inheritance Among the Land Dayaks in Sarawak," University of Malaya,
LLB Academic Exercise, 1977, 28.

Mary Reberts, “"Nutve Courts and the Tnstituton of Native Chiefs ny
Sabah,” University of Malaya, LLB Academic Exercise, 1976, 1-2

“Villiage Politics and Traditional Dispute Resolution Methods: A Case
Study onthe Disputing Process ina Trengganu Village,” University of Ma-
laya, LLE Acadenc Exercise, 1982
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alien legal system by the nature of its mystifyini rules of procedure,
aloof conrr armasphere and expensive professionals, not to mention
the adversary system [comtrontation] i trals.” I o Terengganu Mus.
lim village, most disputes relate 1o land awnership and boundaries,
stray cattle, the use of water, family disputes or petty quarrels. These
aredisposed of by the village headman; often with the advice of the
elders of the communiry. One of the elders, Encik Zakaria, is quored™
ying that “in conducting dispute settlements, he is governed by

the Syar'iah, which is the anchor, while adat in the rope thar s linked
wit," Onlya few disputes trckled through to the magistrare's court
some fifteen miles away, for “the use of formal court systems ... oceurs
when thereare some economic or political advantages to be gained.
And usually the parties do not know cach other, or when they do, s

noton good terms,
The Subordinate Courts Acrof 1948 mves local penghudus in
peninsular Malaysia civil jurisdiction in minor suits (where the subject-
matter does notexceed fifty dollars in value), where all parties to the
proceedings are “persons of an Asian race speaking and understanding
the Malay language”; and a criminal jurisdicrion, restricted o amaxi-
-five dollirs, is exercised over "persons of an Asian

mum fine of twent
race.” In practice, it seems thar these provisions are obsolescent, dat-
ing from the good old days when penghuhes had grea authonry. With

alllevels, and in many instances the transfor-

the advent of polinc:
mation of the office from one of heredirary suecession to political ap-
paimtment, the village headman seems ta have taken aver the position
of the penghudie. Even so, lus authority, ansing froma letrer of appoint-
ment from the Mentri Besar authorising him, inter alie, “to oversee the
daily affairs of the villagers, and to try and alleviate their problems and
", suggests that the village headman has replaced the
penghidieas the informal foree of conciliation in the village. On impor-
tant issues there will, fiodoulbsr, he recourse rothe formal sysrem of
law: but only when conciliation has failed.

difficulnie:

Tbudl, 48.
Thid., 61

Act9Z

Salleh Oar, opy. cit., app. IV, quoting a Tereng
Febrary 10, 1970,

it lenterof juthority of
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SYMBOLIC GIFTS

If comfrontation cines concermito the M
consternation amongst the Chinese, The Chinese can cormeetly he
s Russim wrier notes,™ “asnresult

aliys, it appiears to aitise

rermed i monslitgions people
of the contlict creared between the ki nd Chinese moraland cul-
ural valies, the concepr of law s anembodiment of the norms of jis-
ns and protectng

tice, directed towards ensung the puds of cir
them trom appression—a concept thar has prevailed in Europe sinee
Greek amtiguiry—never taok shape in Chirna” Nor did it takeshape
in Malaysia, for the Chinese broghwith them Confucian views
based on the thimily and moraling, In consequence, toguote Golh Bee
Chen,"” “eulrirally, the comman Faw jHstice system eumns cownter to
the rural Climese Maliysinn beliets. The English judicial process re-
quires of a jude a verdier sther thana compronuse solution, This
necessarilyexcludes the Confuicim eoncepr of yielding and compro-
Indeed, she wrires of “the mroalized court setrngs; the wdie re-
sts and soon™ of that process, ab-

mis
Tiance on procedurd rules, heavy
serving that "to have one's case adiodued in the T conrtis public dis
play of family shame i the Clinese sense "

Whar anayzrieved Chinese lingane secks s nsnally “the restory-
of his conmu-

tion of his repurarion and his family's 'facein the ey
nity. Assuch, the rraditional symbolic mfts (for mstame
red clath, gold fowers) are more vidued than any wonerary dam-
ages."" Harmony out of compromise: this is the ohjective, aod the

sred canlles,

" Vitaly A Rubin, bidividad and St nt Ancient Chan, trins.
(1976), 117. Asannstance of the ttitude o Siiwak Clinese wthe
problem ol evidence, KIH. Dighy relites the easie of s prosecution ot Chi
nese for Cinsing "wrievous hurt” o imothier Chinese. Dighy as trial judue

sses) e peoordss “the

VI

enguired, “Tsthe necused gomg o callanywitny
queston wits duly tnslited, ind recewed an eloguent roply, which was
urt mtands todo justice, withesses

interpreted w me as follows: ‘I the €
will be unnecessary: but if the Court does nopintend w dojustice, the ac
cused wishes to call o considerible number” (Laever m the Wildemess
(1980),98)

15
Op:cit., 200,

1% .
Ihid., 204,

17
Ihid., 214.
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commmion law sestem of confrontation s, i Chinese eyes, adeplorable
method of seeking o restore harmony within society. Golvquores Le
Seok Yew of the Paloh Chinese school; ™ “Law is ane ol the niany ways
o solvirg problems, Howe
isdestructive, nor conseructive. Vill

1 the marmer in which it solves problems

irs hiere observe e (ceremony,

correct hehaviour) ard rhis there is no need tor them to resort to the
Jaw cotires tosertle their problems. Most of them rely on kan-ching
(rood relations) and sertle theirdisputes through mediaton:”

Foor the Mushim, then, the svart'ah, for the Than, adat, for the Chi-
nese, i with mediation as the key toreconciliation: the mediator rak
inga miich hroader view of the issues mvolved than any common law
judize, whose arca of investigation is limited hy narrow conceprs of

whar is relevant, whart irrelevant.” What of other communities?
Tamils, it scems, favour arbieration by avillage headman or elder; in-
deed, “the practice of sertling disputes et of court s .. the virtual pre-
serve of the Tamil Indian,” writes one observer, Hon Phaik Hon,™ add-
inge thit “the Ceylonese, Panfahi and Chermiar community who form
the tpper crust of the Indiam sociery are more lingation conscious pri-
muarily because the
indeed a barrier to comuton i jisice, Wiiting of a poor community
in Malacea in 1981, Heng Aik Luan noted” thar %65.5% of ., Porru-
ese-Eurasian houscholders interviewed o, have yet tosrep intoa
courtroom.”

yve the means to hear the legal costs.” Poverty is

Ihid., 173,

1O nee amaner is in the handy of the legal specialists, the luwvers ind
the judlge, they impose their own construction upon itin such y Uit
both the form and the course which the dispute takes are Jargely hevord
the disputanes” control, Whiat s in dispuee and how it is o be dealvwith
ave determiined by the reachof legal tules ... A nartow coneeprof rele-
arated from any
Jarger complex of relations between the two dsputants, and dealt with in
isokition from thete relationships Simow Roberts, Order and Dispnace
(1979),21
Extra-Lessal Methods of Sertling Disputes,” Uriversiey of Malaya, LLB
Academic Excrcise, 1977, 34

W

vance also requires that the precise issue in dispute is se;

SCertain Aspects Access o Law and the Legal System by Partugese
pastins in Malaceas A Socio-Legal Study,” University of Maliya, LLB
Academic Exercise, 1981, 62.
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Nodoubt the rendeney toresort o lingation depetads upon many
factars, some residing i the psychology of the parries, some in their se-
i the remedies avaulable. If acase is

sources, ad some in the nature
Jikely to extend vvera period of several years, then cleady there are ad-
vantages in compromise, |
tem operatingatits maximumn efficiency with all the facilities of legal
aid for the pov e seenis o balance o be upstrable for resolving the
more common types of disputes within Malavsian socierys although for

S0, CVEN sSUMINg dcommon law sys-

major issties, where confrontation s mevirable, i s donbrless appropn
ate.

RITUAL
Much of the ditfhieulny foumd byan Asin alserver of the common
law appears to lie in e fact that inder dhiae system Taw is seen in simi-
Tar terms to pood and evil, white and Back. The plaintitf or prasecutor
may win o lose: seldonis any compromse possible.
Yer, withour trespassing tar into the ficld of morality, itimay per
s b propi o puine ant that ife.can seldont e observed o g
stood only in terms of pood i evil; the imyposition of 2 sentence of
death, whipping or imprisonment may be seen asasorrof good by one
group of peaple, asort of evil by another: Andif our concept of good i
so uncertain, can otrconcepr of the just he any berter!
As noted, the English invented the common law in much the
same manner as they invented ther mariomal games, Taking iwo sides
as evenly marched as prssible thes are put inaposition of confronta
tion, then bovnd by particnlar rules, which, agam, are inrended 1o pur
them in a position of equality. e polf or racing there may be particular
indicaps: but m the realm of mest sporr, mest liriganon, these are nor
tobe observed, even it they exist. Relevance is all: the conflier must T
confined within certaiiy riruals, he kepr wirhin the lins preseribed Iw
agreed rules, 1o he apphed and iterprered by an ipartial referec or
judge
Scenas a gime, lirigation has its own charm, Afterall, the essen-
tial funcrion o the process of Tawis to re
Peacefully as possible. What the abyectives of the parmcula resalurion
imay be is a nice pomt; it may be that justice is songhe: o thie the L
be obscrved: or that the community should benefit: or that conflict

lve a particular issue as
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Ao erd. Insodar s the principlesof the commaon law embedy prin-
ciples ot universal applicanon they are not, of course, rransplants from
analien culture, for they existed hefore the common law came into be-
i Murder is an offence against notural law, whether we view that
Jaw s established from eremsity by God, o as human reason operating
n eolinboration with conscience: so that the provisions of, say, a penal
ende modelled upon @ common law in harmany with universal pringi-
ples s not offerssive to the Malagsian mind. Yer the penalry for the of-
fence of murder itself, and thie mannerin which that penal
posiedd, paise more difficult issties

To i reat extent, it is now possible to recognise the commaon law

system, cerrainly in relation fo dispure and canetliation, as oneem-
Dodying prineiples alien to Malaysia, Itis alien torhe Malays, tothe
Chinese, torthe Tamils, rothe Dayaks, For toolong the currents of Ma
lanysian jurisprodence Have wandered mo the shallows of an alien law.
“The reasons for this are obvious enotighs cvery system hasits own mer
wein their practice and outlook;

tia; lawyers themselves are conser
and even now, a considerablenumber of awyers in practice in Malay:
sia—and most of the senior anes—have been trained under, and
raught toadmire the common law system: And old habits dic hard,
Furthermore, there is the marter of human vanity, Men, even
more than women, tend to love display, to dress upin fine clothes.
There is, indeed, o cortain beauty ina system which favours (as does
the common law) ritual, ceremony and dress. Yer these nst be appro-
printe ro their time and place. Onee, in 1951, the Chief Justice of the
newly-unified judiciary of S: , Brunei and Norrh Bormeo (now
Sabah) ordered his judges to dress in the Englishstyle. Oneof them,
Lascelles |, duly ordered rohes, and put them on. On his appearance
f, convineed

incourt, the Iban litigants collapsed in belpless Inighte
that they were artending a wavang. The judge adjourned the proceed-
s, withidrew, put oma khaki shirt and shorts, and resumed the sitting

tis appropriate to the Strand or Old Bailey is notnec

i sobricty. W
essarily appropriate to Kanowit or Kuala Terengganu.

Alan Watson offes a clear suimmiary of the issties in The Natuve of Law
(1977, especially in Chap 1.
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FILLING GAPS
Trvastitnulating pericle of 19717 one of the farhers of Malaysiz
Jaw, Professor Al Dhrahini, ohseeved thiie "the Lick of a civil law
nactment did not prevent the filling of luctowein the law before 1937
fwith the FMS Civil Law Fnactment] and there s no reason why lacie-
nae cannot be filledevenif the provisions of the Civil Law Ordinance
[now Act 67] were repealed.
ould take fnro account the provisions of systems of law other than the
mmon law and i particular the position of Muslio law as the law
the land can he re-emphasized and adeguarely recopised.”
Ths last comment goes alirtle wo far smee as a general proposi-
;riunMn.»lnn aw cannot beregarded as “the law of the Tand
indeed the religion of the Federation, ™ just as the Protestant Churelyis
the established Churelyof England: e each case, thestare isasecu
Nar state, andir is wise o keep religion out of faw (s well as our of poli-
tics) for the rwo mix ill. Evers sy the issues rised by Ahmnd Ihralim
are of considerable importance. The inappropriate character of the
commion law in the realm of concliation has been, Thope, demon-
strated in a Malaysian enviranment. What, then, are the options open
to Malaysian lawmakers in relavion to the operation of the Enghsh
common law, s now invoked by the Civil Law Act?

These optionsare three i mumber: the Act can be Jeft bs it it
can be repealed; or ircan be amended: From the forepoing, ir may rea-
sonahly be deduced thirthe At is marsell oo restricrive, Malaysi s
in Southeast Asia, nor western Furapet and sinee 1972 the Unire,
Kingdom has been a member of the Enropean Conmimiry, i fact
tending in ingly 1o hengars legiskanon ingo lme witlheban of irs
European collengues. Toremain ricd o theapron strings of Mother
England is unlikely ra be good for the furtre of Malaysian law.

Yer o repeal the Cival Law Act would leave a vacutm, and s prob
ably unthinkable. Bench ind bar both need ro anchor themselves in
some apreed principles, otherwise they will e imable o declare the
law, or advise clients upon r, with any degree of confidence. The com-
al law of Englanid, adopred by section 3 of the Civil Law 4
'Dllght to he the subject of codification: but as English law more often

hen, he considered, Malaysian judges

Iskamis

Cty

'Tl\v. Civil Law Ordinance in Malaysia™ 19711 2 ML] 1 viii.
Constitution, Article 3
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than o refleets eneral prineiples enjoying intermational recogmition,
there is no reason why such aduprionshould nor cantmue, while a
piecemenl codificpion of Malaysian commerenl L s inder way.
So the third option suggests an amendment of the Act tsever
the conneerion with English law and enlorge the carchment area of
Malaysian law, Seetion 3 of the Civil Law Act invokes the
rules of commuoi baw and equityauntil nows such an invocation s
been aceeprable: but if amendment is to he made, a suirable model s
desirahle—for the experience of tthers is no bad guide, inall fields of

glish

human activity,
Such a model may be found just across the border In Thailand—
oadopt when

it a common Jaw country—the yuestion of what law
local starute kaw is silent is covered by seetion 4 of the Civil and Com-
mercial Code.” This seetion provides that in all eases coming within
the letrer orthe spit of nny of the provisions of the Code, the Code

shallapply. Safar, so good: and th teference tothe spoi of the Code

hility, Based on the continental noation of i code

imports a happy il
i which only general principles are st down,
However, after this broad, general direcnion, more dhrections are

jven:

(1) where no provision of the Code is applicable, local ciistom
dhall apply
(1 Where there s nosuch enstom, the case shall e decided by

cnetdiogy 1o the provasion of the Code maost nearly applicable,
and

(¢) if theress no such provision, the case shall T decided "by the
geneval prenciples of law,"

Trnthis manner the That judges, who are rrained in the civil Jaw
system as jtdges, seek guadance first from their own country, and then
from the restof the world, *Ceneral principles of law" is interpreted iy
awidesense, the That judges being in consequence free to ranpe

OF Bk (Buddhise Era) 1268, Thai laws are dated aecording to the Bud-
dhist Era, B.E. 2468 corresponding to 1925 A.D, Deducting 543 from the
yeur ol a Thai L will give the approximate date accordimg ta the Grogor
fan calendir
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ough thie legal systems of the worldin order o extr ept-
able solution towry problem before them nshort, they are ot fer-

ered to any one system.

Wharever form ¢hinnge may take, it s clear thit sooneror later
alaysian Lw must hreak our of the chuns, loose thouglvthey may be,

posed by history and the sdoprionof the Englishconmion lw.
ere s, afterall, nosonctity in the common s which has devel-
aped as part f mian’s cternal guest for justice. Fy
enlarged, there will sull venmain thie erivieal que
o i gy arcas, atminy leve
ial is supetion 1o the adversary system.
Yet toachieve an efficient mguisitonal system, it s fecessaey ro
have o judiciry trained in its rechnigues. The assamprion thit any
yer con b a judge vt frsr be exploded. Then, porfinps, the way
1 be open for a rruly indigenous Malaysian puasprodence,

envif the foundations

of lw, the ingisi-







Chapter 11
AGENTS

IDEAL AND ADVANTAGE

Ttis, as we may have discovered, virtually inipossible to define lew,

it changes as we observe i, evaporares as weseck to captureit.
Each observation of any human bemg is made in'the murror of a mind
at is itself constantly changing, variously sclecting now one aspect as
nportant, then another. Yer, as a lover may, in the nudst of her

ing: fashions, see in his beloved some constant elements o love;

3 are, nor

i anly be understood with the aid of imagmation,

and intuiten. The mind must distinpuish the important

from the ynimportant: and here the illirerare accused may be wiser

an his learned prosceutor. For it is the spirit of the law that matrers,

otits letrer.

Teis this spirit which the Tay observer may expect to discover in the

legal professian: but it is an unfortunare truth, that the legal profession

not highly regarded by the Malaysian public ar large. Lawyers are

en more unpopulir than the courts in which they appear, the public
aring it peneral to regard then favancious men and

women who tend to regard their profession & and nat i

ocation. Sa, whilst many members of the Malaysian Bar pursue bigh

deals and are often cloguent spokesmen for the principles of liberty,

truth and justice, there are others whose ambitions lie in material

advantage and self-advancement. These are the lawyers who tarnish

the image of lawyers, who give the profession a bad name.
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PRACTITIONERS
The )
ments the Bar Coucil dating from 1974, In 1982, the Bar nimbered
1,352 it West Malagsia, 220 in East Malaysia (131 in Sarawak and 89
11 Sabal). i 1982, the members of the West Malaysian Bariose

alaysian Bar as an organised entiry is of recent develop-

were English harristers (i Aprl, 901), followed by University of Singas
res (260), University of Malaya graduntes (114), praduares
and universities (20) and of Avstralian universities (8), Of]
thar time of less thinseven

pore gradu
of New Zeal

Al these Liwyers, more thin half wer

years' standing ar the Bar.
These figures reveal o ctrious state of affuirs, illistranng the ex-
s in 1982 haid re-

traorcinary fact thise the majority of Malaysian ki

ceived their leaal education averseas. [n Singapore, the imiversity law

school was not established il 1959, with praduates emergang in
1962: shilst in Malaysi, the first faculry of law wis established inthe
University of Maliyain 1972, s first faw praduates emerging m 1976,
pinereen years after independence—a time lag surely verging on the
astonishing, Furthermore, few if any Malaysian biwyers were trmned s
solicitors, the overwhclnming majority being trained by barristers, its
ing
through the intercession of a solicitor in Jirect contact swith his chient,

barristers—that isto say; as advocies, or as legal advisersopers

Giiven the remoreness of an English barrister from the client for whom
e ners, there was an nifortinate emphisis i training, an advocacy
and lirigation advice, rather than on the more mundine affais that
comprise the major part of asolicitor's life. U Tl the 1980y, therefore,
the majority of loeal lwyers had recerved their legal education over
s, Stnee 1976, legal education has hlossomed, Malaysian liwyers
are now trained ar five universities in Malaysia and Singapore (the
University of Malaya, the Universin Kehangsaan Malaysia, the Uni-
versiti Teknologi Mara, the Intermtional Ishamic University and the
National University of Singapore) and atover twenty privare L

schouls in Malaysia.
Aceess tolegal practice is also accorded o law g wluares of recogs

nised tniversinies in the United Kingdom, Avstralia and New Zea-

Tand, although it should be pdded that a pracrivioner must Ty cither #

3 Bl Memowial Lecture [1982] 1ML

See Tun Suffian | fashim, 198
xxdiia Xy
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gitizen or 4 permanent resident. However, the ourpur of loeal law
ools is now [rmidable, amounting toaround 800 geadintes anmi-
p withalarge proportion conng from the Internarional Islamic
iversity. I all, there are upwards of 9,000 fawyers in West Malaysia
shour half of thery in the Klang Villey) and up roanother 1,000
Jabah and Sarawak: and the presentannual intake mto the legal pro-
ssion is of the order of 1,100,

Atone time recogriition under the Legnl Profession Acr 1976
s grantedd 1o 66 Uinited Kingdom aniversity law schools, but follow-
ga critival review in 1999 the number accorded recognition was re-
ed (Janaary 1, 2000) t0 30: a diminution apparently confirming the
rediction of Kingsley Amis in 1960, that with an increase in the in-
e of university studenrs "more will mean worse. " Ar thie same ume,
peognition of the external LLBof the University of London was with-
serback tomany porential kuvyers unable to enter local law

graduares Tacking professional qualifications must ob-

a Certificate in Legal Practice, and pass or he exempted from an
ination in Bahasa Malaysee. This Cernficare was introduced in

, and is nor easly obtained. Originally designed to assist loss stc-
ul students in the Unired Kingdom, it seems likely in the courseof
e to hecome i common enfrance examinanon,

hwornen are fast catehing np with menin professional
i acadenic accomplishment: indeed, “they aecount for half the na-
on's lawyers, 43% of the vivil servanrs and 30% of all docrors. ™ There
several women judges, and women dommnate the ranks of the mag-
—toitsadvantage. In consequence, and with access rolocal le-
ucation, the development of an indigenons jurisprudence and
reasing emphasis on the study of Islamie law, the character of
gal profession irself 1s gradually changng As Nuze Aziz, Depurty
§ saidiin 1997

ter, July 1960,

eek, September 10, 1909,

aking at the apening of the Commonwealth Legal lucation Associa-
Conference in Kuntla Lumpur on September 9, 1997,
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Article 3 of the Federal Constition srares thitt Il is the offi-
cinl religion of Malaysia and as such the importanee of the Syarighy
cannever he undemmined but we are mdeed reying rometico-

Tously fise the Sveriaand the civil system synergistically and con,
plementarily as parr of the country's comprehensive and efficient

legral systems. However ... such i process tkes time ..

Iy the longer e, it isnot unreasonable tosuppose that the commany
law, the Syariaand, indeed, the avil Taw, will merge in 2 harmonious
corpus of private and public intermational L

Lawyers form asort of privileged elire. The Malaysia establishment
uses English as a mediumof communicanion, while encouragng the usel
of Bahasa tor official and edncanonal purposes, The resulrisa diision
of soerery, almost inro Disracl’s “Tva Nations", " in which the rich are
remore from the poor. Rahim Said makes the pomi very cifectively
when he observes” that “culrurally, Malaysia operites onasystem of ine

rermedianes .. when one desires the assistanee of someone inauthor-
ity, one 35 expected torake andndirect approach which involves o nume
bier of intermediaries. This tradinonal pateerm of hehivaour and the ex-
apgerated social distanee mamtained hy the educared elites, further ene
hance the role of intermediaries. The lngh educational and oecupa-
tional seatus of Tawyers iakes them almost inaccessible oo the lyman.”
wtes the office of contact man

Such astate of affairs inevitahly cr
ot tout, with touring ‘s ntegral partof enminal and accident prac-
tice among solo wyers™ a practice so widespread that the Bar rends
1o close ity eyes T its incidence. “TTThere s an extensive network of
touts reaching mto hospital emergency wards, Poor sned inorant neei-
dent vietims would bave hetle aecess avall, however [ro the legal sys-
teml it the laws against contingency fees and touting were actively en-
forced.™ The contingency fee, evidence of i agreement ynder which

L the

Berjanin Disrach, Sybi (1545):“1 was told thiat the Privile
Penple farmed Tove Nations” (k. iv, ch. 8).

“Touting Among Solo Luwyersin Nordh Mitlagsta” [1980] INLL vt xvis

Thel., xvat

Machido and Rahing: “The Makaysian Legal Profession in Transtion:
Syruceural Change and Public Access to the Logil System™ [1977] 2 ML
Pxexiii e T weonerse and mvaluable study.
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of the
s, butis non
alrhough sections

alawyerwill undertake o case in rerum (if successiul) fora slie
damages awarded is common eoougly in the United St
walid under secrion 112 of the Legal Profession Acr.
114and 116 0f the Act permit agreements on fe:
The natare of rraining for the legal profession has il recently

tended rorequire the finar lawyer's education by his parents
or family, B amajority came from the upper
classes ot society. Origan C incEngland, leading ro admission
to the Bar there, was an avenue to local admission; then a four-year
course leading toa degree of Bachelor of Laws ar the Universiry of Ma-
laya or the National Uriversity of Smgapore offered anorher avenue;
and then gualification from certain universitics in Australia and New
Zealand offered s further avenue. In 1977 the majority of pracricing

lawyers were Chinese and Indian, an imbalance reflecred in reverse in
government legal service: an unsatisfactory state of affairs, on bath

¥

vance Diploma in Law of
e Institute Teknologi Mara in 1986 opened the door to more bie-
iprtera lawyers, and now local graduares dominate entry into the
profession. According to aministerial statement in The Star
arch 15, 2000), from 1995 to 1998 local public unversities pro-
huced 2,540 lnw graduates and privare mstitutions aronnd 2004 year.

® On the matter of contingency fecs, see PA
ACase Study for Malaysia ™ [1978] IMCL 45, and JL.C. Yew, *Ambu-
“hasing and Contingeney Fevs in the Honousable Legal Profession:
"11972] ML B The commentsof Lovd Denning in Whar Nexe
mthe Law? (1982) 105 (“Lesgal aicd hos saved us from the ‘smbulance chas-
ers'and from any dangeraf ‘contingency feey’ ™) are also pertinent: as s
the case of Coasteanho v Brown and Roor [1980] | WLR823,[1981] AC
552, wherea pluinutfna LS court was awarded £1.5 million in Jamasges,
of which e received £800,000: more thar he would Tuve received, o
doubr,in wn English court. It is of interest to note that in 19892 comniit-
tee of the Malaysiin Bar Couneil proposed i maximum scale of contin-
gency fees for personal aceident cises. All dishursements, including those
relating to medical repores, s the cost of appeating on the case in court
should, it recommended, be bome by the hnwyer concerned, unless the
Court otherwise ardered. The seale of maximum fees proposed was for the
5(5[510.000, 20%; the next $10,000, 17.5%, the next $10,000, 15%; the
next $20,000, 12.5%; the next $50,000, 10%; the next $100,000,7.5%
lll‘l)gnuxl $200.000, 5% andl above S400,000, 2.5% ( Ihe Star, March 14,
7).

Thomas, “Contingency Fees:
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Irastorthe service of the pour that the prtention of the legal profegs
) i
sion needs o he drawn. A Legal Aid Acr "already makes some provi.
sion for legal aid, bt this is hased upon a marrow means test,” and

whar ss regquired i legal nid and reaching o the lower depths of soci.
wty, but wathour the shsurd extravagnnce of, for example, the British
systen. Bor the poor, the lawyer is reparded as the defender of crimi-
yaned the rural poor ar lenseask, “Why should Tsee o Tawyer when [
Bave done nowrong?™ " Like the private docror, the private biwyer

it

poes where the money sy in 1977 less than 7 per cent of the Liwyers
then in pracrice were 1o be found inthe far north and
nstilar Malaysia.

Yet rapid changes are taking place. Already the leml profession s
becomimgmore representitive of the people, everif i sull cannot be
close toythe poor, Many reforms ire still necessary, nor
stin relation to the matter of the contingency fee—a reform which
may well be accepred by the Bar Couneil, then to be regulared and
controlled. Vartous praposals to this end have heen made. It time
they were icted ypon. Malaysian legal practice must be adapred tothe

stcoast of Pen-

regarded 2

needs of the people.

JUDGES

The Malaystan judiciary has grown oueof the Bansh Colongal Le-
gal Service, an organisation which, in the days when Britain had a Co-
lonial Office, was responsible forthe appointment of kawyers to gov-
eevolved wa lare

ernment service i colonial rerrtones. The Servi
stage inthe development of the British Colonial Serviee, however and
ervice might hayve been regarded as an illusion,
forits officers in fact served under particular colonial governments,
and o direetly under the Crown. What was a basic fearire of the
service was the reality of transter and promotion within British colo-

insome respects the

Act 26.
Brsed upon definitions af “disposable capialand “disposable income”
Butsee Pare IV of Act 26

" Guirdlial Sineh, “Legal Problems of the Rural Peio i Madivsis* [1978]
IMCL251 i 263,

" Machado and Rahim Suid, op. cit, Ixxe.
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jal territories: i faer which may explain the uneven guality of the lo-
judiciary.
The firse Brinishjudye n Malaysia was the quick-tempered John
ickens in Penang, tind thie st the deliberate James Thomsonin
ala Lismipur. Between these two lie a hostof more interestig per-
sonalitics, whose names remain in the law reports bt whose careers
are (outside the old Colonial Office annual lists, a usefiilsource for the
legal histarian) unknown, Reerted for the most pare from privare
practice, they tended whave m general o healthy conrempr for much
governmental action.
e, ts the court strucrire developed with various reforms and
constitutional changes, the judicrry in Malaya began roacquire a
character different from tha it enjoyed i its early days, and a close re-
Tationship heggn to develop with the local legal servicerso that the o
began to merge, althongh their funerions rematned distiner and sepa-
rare. In 1936 Raga Musa bin Raja Hisji Bot became the flist local officer
toact as deputy Legal Adviser in the Federated Malay States: and two
yearslater, he was anacting judge. Hisappointment paved the way for
other local appointments, and with the ending of the Japanese Oceur-
pation these increased. Ty 1948 Abdul Hamid bin Mustapha, Azn
binMohamed and Tuan Syed Sheh Barakbah jomed the Colonial Le-
gal Service, and the doors to local recruement were fully opened.
aven sop it was not unril 1958, in what agifred local lawyer called
“the tuming point in the history of Bar in this country™,” thar rwo lo-
cal privare practitioners, Ong Hock Thye and Tsmail Klhan, were ap-
pointed to the Bench. And it took another five years hefire o locil offi
cen Abdul Kadir hecaime Atomey-General, and another year before
Sir James Thomsen retired ws the first Lord President of Malaysia,
Aundnor undl 1983 was a woman, Puan Siti Norma Yaakal, ap-
pointed, from the post of Chief Registrar, to the Malaysian Bench,
Inspite of the appomements of 1938, the Bench has largely re-
mained the preserve of the government liwyer who sees judicial ad-
vancement as part of the promotion structure of the judicial and legal
service. This fact has mevitably served toimport o particular philoso-
phy to the Bench. A judie may caustieally abserve tha s case is “ver
another illustration of a bureaucratic boreh by a niinformed land offi

R Ramani, i [1958] ML 1x
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anal", “horacloser fock an the report will ndieate that the judge is one
of the few judges recrumed frony privare practice. Sucha comment
daes nar spring resiclily rothe lips of an ex-civil servant

Theiconségionee i reeriitment policy Brised on aiveniinnt
lnwyors is reflected inthe prevatling judicial philosophy. Ifone aceepts
the theory of "the dommance of conclusion™ of Saleilles, e quoted by
Cardozo " ("onewills ar the heginming the result: one finds the pring-
ples afrerwards; sich is the genesis of wilyudicutl conseraenon”) then
the consequence of making a civil servimt a judse brngs 1o the hench
anumderstanding of, and generally o sympathy with, government pol-
ey

O of this wderstanding come certain strengths, cortain we
nesses, Onasurveyof judicial decisions since Merdeke, one weiter”
canobserve that “ivis really i the aren of constitunional and admins-
toatve law thar the Malaysian judiciary was fovnd to be in serious
want. The jiadges showed lirde imaginarion and easy suscepribility 1o
executive direction. On the orher hand, i privare law cases .
[rhey] have displayeda sense of willingness t consider every case on
itsown particular merits, The doctrne of hinding precedent, thongh
religgously appliccl, has now imd then been disregarded where s appli-

carton evoked mjustice
On the matter of st decisis, the doctrine seems ro have fiest ap-
" As far as precedent fromontside Malay-

penred in Malaysia in 1906,
sia s coneerned, the tendency s toseck ro excape it imd wath the
iking of ties with the Judicial Committee of the Privy Council, the
doerrine will have only adomestic relevance. Infuture, it seems likely
that the courts will revert rothe policy of the Straits Sertlemenrs
coutrts i the 19l centuiry, when it seems clear that a prios decision

Abdooleader |, w Fy Fownee Bhd o L Yoke Fovs [ 1982] 2 ML e 40.
The Nattveve of the Judtcual Progess (1921), 170
Christopher Foo Kal Foong, *Tudicial Decision: mitking
versity ol M LLB Acadumic Exercise, 1980, 147
Ihud

© According o Mohd Niseemaddin Ahmad, "Stare Decisi andis Develop
ment in Malaysit” [1975] IMCL 59 a0 67, reterring to Safleh and Tsseny
Rex [1908] SSLR 27

i Malagsia, " Unie
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wasoverruled or ot followed becanse it had become obsolere orunfir
Wi

i the cirenmstances of the case in guestion,
Iskamic Tegal philosophy, which tends micreasingly ro eolonr Ma-
Jaysian jucheral philosophy, does afterall permira certain Iatitude: As
I Khaldour wrore,™ “If yesterda
upon reflection thou findest reason today to carreet thy opinion, do
not hesitate to fllow the rruth as thow seest i, for Teuth is eteral, and
it is hetter tochnnge 1o the Teuth than to persist in erron” Ar this point

thou hast gvera judpment but

swhichis st should be for as
iris Ui hig not

philosophy can properly dominare Ta
Cardozasaysof the judicis
discovery, but ereation.”

Precedents mulniply. It heeomes mereasngly important rahold on
to the basic principles an which the Taw s buile. I is these very founda-
tons which the public expect the legal professicn to protect, for they
are part of the heritage of the many civilisations that make up Malay-
sia. As guardians, the judpes can work tosocial justice only ran limited
degree. The Lord Presidernt, Tun Muohd Salleh Abus, wasin 1984
quoted as saying” thar the deisions of Malaysian judes “rest on law
whiclymay or may ot coingide with sogial fustice. The coure is nara
barometer totest this issue beciuse we have noright rooverrile gov-
ermment policy tnless i1 is contrary 1o faw and [Jor] the Constitution,”
This comment can be constried onthie one hand as w short aftirma-
tion of positivist philosophy, on the other asa firm decliration of the
supremiacy of the Constiturion: bt it does i ata subservience to
policy r perhiaps the expense ot the individual

The tronble is that some ahservations from the Bench have gone
further rhan o suggest an adherence ro poliey. I 1977 o federal judge
had occasion roconsidera law which retrospectively denied i person
subject 1o the Restricred Residence Enactment the rights conferred by
Article 5(4) of the Constinution (which reguires anarrested persan to
be praduced hefore s magstrare wirhin nwenty-four hours of Ty arrest.

wst reaches

Ihid,, 66
Lex Profagomenes D' Khaldorer, Part 1 de 8
49,

ane (erams: ), Geathner, Patis,

> Op. ¢it.
The Star, Minch 7, 1984,
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He vhserved that the guestion whether sch a Taw *is harstvand un-
st isa question of policy to bedebared and decided by Paghiament,
and therefore not meet for judicial dereemination. To sustam it would
curvery deeplyinto the very being of Parliament. Our courts ough
nor toenter this polirical thicket, evenusuch a worthwlhile cause

s
the fundamental nghes prarantecd by the Consritution .. The rem-
edy lay notin the conres, but the hallor ox.

Wherher sucha decision s an abdicaton of judicial responsihility
ara braveaffirmanon of the limies of judicial acrivismis a QqUesTion ot
casly answered. Acits birth, the fathers of the Constirution expressly
permitted Parliament to dictare what restrictions on lberty mighr he

necessary or expedient, and did notuse such a plastic adjective is “rea-
sonable” m relation ra such restricrions:
cotrts lacked tha fieedom of manoenvre aceorded 1o Todian judges

tnder the Indian Constiturion, and have been subordinate to Parlia-

rom the otser, Malaysian

mentinanareain which they conld hape 1o he most “ereative"—or,
toavoid that dangerous and overworked adjective; more responsive to
undividual needs, when those needs e set against those of Society in
il

gene
Giiven the nervousness with which Malaysian judges approach
mflict hetween the individual and the Stare, they have shown
dtareminded i principle and alert in judgment.
Yer afecling may persist, in the mind of the observer, thar the judges

W
themselves in gene

form part of, and consciously or unconseiously serve tprorect, it
clite group withirsociery loosely known as the establishment, Thisisa

common crticismof judges and lawyers generally Even more than the

ardinary lawyer, the judge is aloof from the poor; indeed, as o judge bis

soctal lite s restricred, o facror often dissuading a comperent practitio-
ner from aceepting appointment tothe Bench.

Forthe spisit of the English judiciary, withall irs virtones and faulrs,
lives onin Malaysia. By 1987, only two local law grand
appointed rothe Bench, and the rest of the judiciary was the product
of the English system. Clearly, this sture of affaies will chinge, and the

ates lind been

Benchitselfacquire a purely Malaysian chiaracrer. When the ¢hyamg

Raagae Azl Shaly L Lo Keior Cheon v Goverment of Mudawia 1977 2
ML 187

o6




AGENTS

oceurs, it may bethar the gualivies required of s jidpe wall have heen
reassessed.

In Thailand, judues constiture s special type of liwyer Anopen
examivanon, with wrgten snd oral reses, s conducted fiir the purpose
of selecting judicial vadets. The examination isopen o men and
womien of at Jeast rwenty-five yoars of age who are Bachelors of Liw
and barristers-at-law, and have had two vears! expericnee of legal
work. A suceesstul candichire will e trained for one vear insucl sih-
jeets as penology and Buddhism: onarmiving on the Beneh he wall, im-
like, say; bus Enlish cotnrerpart, be versed inthose areas of liuman ae-
tivity imntowhich normal professional pracrice will he unlikely 1o 1ake
him.

Sucha systemat conrse mk

acireer vut of the Benchi:horane
may falaysia has suffered mueh from the arogimnee and
insensitiviry of career colonial judies infamiliar with the language and
customs of the people, and there is norenson toperpetiare i systenin
which judicial expertise s assumed toexast on appointient. A new
Civil Law Act, i system of judicinl cadetships, and a Beneh of judges
alert o the hackground of every dispute prir efore them: these conld
reshiape the acmmstration of ustice in Malaysia, and hring jiistice
closer to the people than it has hee in the past.

FAILURE TO COMMUNICATE

When a formal indictment wa

ervediipon him ar Nuremberg,
“Hermann Gocering said contempruously, “Lawyers! They will be no
Jse in thiis roal. Whar is required is o good interprerer, 1 want my owa
private interprerer”™ Though the request was reasonable, it wis de
ied. Goering wiis senfenced to be hanged, bur cheated the hangman
‘cmnnmnnu~um\k Iebonighrrhle

e was astute enougzh o
..pmhh-mntmmxmmlmrmn "Olilycon-
\1 F Levnard Woolf's greatiovel of Sr Lunka,

Villige in the hongle, ‘I ustrates the tragedy thar can flow from a fail-
& to communicate, to connect, 1o understaid,

Airey Neave, Nuvaniborg.
Howards Ened (19101, oo on title e
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Tn amventertmning siudy of the subject, Teo Say Engwrites that
“withow [the interpreters' service], nll the Malaysian courts wonld
cam toastandstill." The importanee of the mrerpreter ina society
which uses Malay, English, I, Tamil, Punjabi snd  vasiery of Cha-
nese and other dinlects cannot he overemphasized. Langinge is vital
tosall human intercourse: and i relanon to the subrle distinetions of
the laws it is essential that these be translated with the unmoseacen-

cyand clarity; for the trial process itselfis, albeir the best we can de-
s search for jus-

vise for the nime being, bur a crude mstrument ity
tice,

Interpreters in the Malaysian courts generally stare their enrects as
student interpreters, graduntmg by examination ro “certified " and
“senjor” starus. Few receive much in the way of instruction, and none
receives any court room rraiming, the theory being (and it smacks of
English pragmansm) that interpreters learn as they work. “Each count
in Malaysia," writes Teo,™ “ts usuplly statfed with aser ofinterpreters
able tointerpret between English and Malay, Tamil, Punjabi and Chi-
nese. Supernumerary staff will be made available if one witness wishes
commion Chinese dialeets." The
tend on the High Conirr, the less ex-

togve evidence in one of the le
more expertenced interpreters o
perienced i the lower courts.

Since English and Malay are the man languages of the courrs,
those unfamiliar with cithier of these linguages are inevirably confused
by what is going onin court. Indeed, Goh Bee Chen writes™ that "Chi-
nese litigants who cannot understand these rwo linguages are dumb-
founded by court proceedings.” and the powerful adjective s surely
werited: Inability to understand the framewark of the case in which
evidence s gaven must handicap both witness and court

Inthese circumstances, the need for skilful and sympathetic meer-
preters is obvious. Their importance justifies the establishment of a

service within the judicial and legal service of the governmenr, for
aver the foreseeable future the problems of interprenng will remam.
Appropriate training for all inrerprerers, and a status that récogmises

" “Ihe Role of Interpreters in the Malaysian Court,” University of Mik
LLB Academic Exercise, 1984, 1.
© Opuir, 19,

“Op. eit., 202
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should be the objectiv

the importance of the profession: the
minster charged with responsibilivy for justice,

LOW-COST SERVICES

Autheuther end of the scale from the liwyers and the judiciary
are the coffeeshop bawyers, perition-writers and those livelyi ever-
abused figures of the lawyer's world, the tours, The humble perition-
writer is often o he seen avhis linde table on the five-foor way, having
emerged from the more general task of letter-writing: this is, afrer all,
an age of specilisation, I 1977 twoobservers” found petition-writers
“to e providing useful, low-cost seryi
as the preparation of agreements, land transfer papers, and pleadings
for civil suits. Tnsome secondary fowns, petition writers doa consider-
able amount of coveyancing work and pay liwyers 1o arrest the papers
for them.”

These worthy men, who “wiite, type or in any wa
tions, letrers or other documents for orher persons for reward or a fo
received due recomition under the colonial regimes and a wealth of
legistation, dating from the 19308 and still on the statnre book art
“to the fact thar every stare of West Malaysia, including the Federal Ter-
itory, appreciates theirmerits, Under these laws petition-wrirers are li-
censed (o guore the Perlis Enactment of 1935) provided they are ®
good repure and of guad character - and possessed of reasonable
qualifications for writing petitions"—swhatever these qualifications
“may he,
These pillars of society apart, the touts are seen as the jackals of
the legal world: yer they, oo, perform thar essential task of internmedi-
ary, already noted in relation to the lawyers thicy serve, The word
Stou” hias nequired a pjorative lavour, and the tour perhaps deserves
teer of lite. Given anothier name, how usetil he might heconye: myven
controlled function, how respectible.

es, including legal services, such

Prepare peri-

“of

s = .
Machiado and Rahim Said, op. cit., [xxxvi.

_Scc Hooker The Pesonul Laws of Malaysia, 192-5. 1 some extent, leens-
ing depends on the discretion ol the local district officer.
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BLOSSOM OF THE LOTUS

All theseagents work the engines of Malaysian legal systen.
Whether that system is appropriine tothe needs of Malaysian sociery
1 major guestion: but one no lessimportant relates to the qualifica-
tions and character of these who administer the system and withour
whase sympathy
For law is ahove all about people and their lives, rheiecollisions and ar.
avments with eaclyather, their misery imnd jov. A had systein adminis-
rered by good men is likely 1o wark good; a good systemadministered
oyl mien, il The spiri fs everych

Ontred from this brictand sketchy survey is any reference ro the
pulice. The Royal Malaysian Police dates from 1806, with the estab-
lishment of i police foree i Penang, In 1824 Malacea folloed suir,
and i 1867 the Perak Armed Police were founded. By 1920 there
> police torees nall states in Peninsnlar Malaysia, Av present
(2000) the fiwee umbers some 79,000 men and women, aperating

wid benediction no system can work satisfacrorly,

within and i hundrad police districes, of which 2,655 e of arabove
thie rank of Assistarit Superingendent of Polic

Thepolice represent as it were aneurral for
thiey serve toadminisrer the penal side of the laws and are bur agents of

¢, in thesense that

these who frame the lhw: i which context, the three prncipals in
>

valved are Parlisment, the political process and the elecroral system
Tosome extent, indeed, all the agents referred ro hiere pre puppers of
those who make and manipulare the whale palitical system. Insecking
rovstidy Malaysian pursprudence, thisstidy omits those who desigm
the machinery of the system irself.

Forat this pomt one must move out of law into politics. It isa cun-
ous fact that the Federal Constirution, for example, o place refers
rothe existenee of politics and polinieal parties: yerwirhour the exist-
et of the Iatrer it would be impossible for the Yeng di-Pevaan Agonyg
toviddentify thit single tmesmher of the i Redkswat “whoin his judlg-

ment s hikely to command the confidence of the magorry of the mem
Ders of thar Flouse™: " yer thiatappointment is the pivor onwhich the

whole of the federal government tums. Political partics must exist, for
stich a confidence to be vbrined; how these parties are formed takes

s it anctherarea of T, thar relating to societies; and how these

Constitution, Article 43¢2) ().
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parties are finced wonld ke tsinto deeperand perhags

ters.
 Withahese maners the junstis nor concemed. He gazesg
blossom o the forus, inditterent ol mud arins roots: yereisd

mud which nowrshes the system and produces the flower, Trady
jurisprudence Jooks at the whole aren of law, will seek 1o wlentify ¢l
sources of Iz mnd et iewill fail 1o erace its origins to the ambitig

sions of a model Malaysiansociery, Thise shoswrite on jurisprug

can write hlandly of the prnciples of morslity, of protessional opinien
as a persiisive souree of kv, of ke as i prece of “social engineering!
tbur inthe modern stare human apperires, working through political
partics ctten funduedd by farsidheed hackers swhoseck a return on their
investmient, shape the conrse ar et of statare ks It is samctimesin
opposition 1o these, thar the agons of Taw referred ro in this chapter

operate,







Chapter 12

CRIME

THE HISTORY of Malaysian criminal law’ sinee 1786 shows a
ready mowve towards an inereasingly humamanan system, evenif the
in ahominzations of hangang and shipping still rensin on the sirie

' W are it coneerned Bere withaspeaific defimman of thar elisive win,
Sacrime”. There s ae kssicmim ol T, aceis mon fact veiem s s sit
reet, st does ot ke for guilednless i doet has a guiley niiod. Thie
Sl can panize tron the intertionat oeswilind, o the careless or negli-
gentact. And there are wrongs or ollences o “ibsolure habaliny”, whire
the stare ot mind of the doer s relevant.

There s muchresearch yer w ke done nto Milaysum crmmology
Some statisties are avianlable: I the fiest enmonths of 1986, for example.
“there were 10,734 casen vl vialent crmes nchiding murden attempted
murder i srmed rolbery” (New Sergies Fmes, Janusary |, 1987). Inthat
period there were 315 murder cases, comparedwith 327 o the whole of
1985. A substintial sumber ot the murder cises involved Tndonesian lle
gal immigmanes whosere klled as wrestle of fidies acconstracnon sies, A
police spakesman s myestiganons o the murder cases were hanm
pered hy lack of mtornmauon trom the public. There appears w heasense

of aputhy towards suchcases.” (Ihnd ) Estimates of the number of illegal
imnigrants from fndonesia varies from 330,000 (iccordig o the Indone
Sian Ditector-Ceneral ot Tnmigeauon [The Star, Jintary 1987] whin
estimated thit 200,000 L entered Penipsuliy Malavsin id dnather
130,000 East Malagsia) o mithon Giecordig tothe Mulaysian Trade
Union Cutress), On Apnl L1 1995, the buenatenal FHevald Tribwme
stated that the svernmentsiys there are 300,000 dlesal foreymn
workers in Mitlaysi. 1 inotherl estmates pur the numbor ss high s 13
million." Most comu from Indonesia followed by Bandidesh, Tndia, the
Philippines, Pakist s Myanmi

anitter ofiterest, the following tables of crminal Sonsucs may
bee useful i assessing the progress ot sociery, Unfortumately, athe e of
RO L0 PIess, ore recent shtstes e not availible
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STATISTICS ON INDEX CRIME—WHOLE OF MALAYSIA 1976-1986

VIOLENT CRIME - B -
Offences 1976 1977 1978 1973 1980 1681 1982 1983 1984 1985 1988
Murder 230 250 240 263 179 258 225 303 293 327 386
Attempted Murder 86 55 47 63 78 52 55 51 63 58 84
Gang Robbery With Firearms 45 18 19 30 40 51 48 50 81 55 58
Gang Robbery Without Firearms 217 309 322 3% 342 354 384 376 460 6d2 62
Robbery With Firearms 764 335 424 a7 449 456 477 BB8 760 950 1022
Robbery Without Firearms 2563 3083 2873 3772 3906 4076 3601 4242 4710 6244 7331
Rape 289 303 312 388 368 368 441 460 470 530 688
Voluntarily Causing Hurt and Grievous Hurt
(Sections 324-326 ¢l the Penal Code) 1524 1736 1750 1898 2010 1955 1931 2050 2163  26B4 2601
PROPERTY CRIME
Offences i 1978 1877 1978 1879 1980 1981 1882 1983 1984 1985 1986
Housebreaking & Theft by Day o 2533 3352 4675 5492 5050 4434 3890 4392 4478 5082 5171
& Thett by Nigfit 12300 12485 12547 14014 14418 15297 15845 17385 18430 20413 20374
Thehof VaniLomy 143 157 178 178 254 257 222 242 3r2 466 557
Theft of Motcrcars. 893 1082 1220 1335 1382 1857 1784 1829 227 3140 3813
Theftof Motareycle/Seaoter 4784 4366 5743 426 6646 67 7724 9600 11280 13654 16056
Theftof Bicycle 8650 8291 7560 6978 7259 7080 5793 5088 5089 4673 3832
Gther Theft 26567 29483 29177 29200 28133 27948 25232 27035 27089 30305 32508

Source: Royal Malaysian Poice




CRIME

ok, Indeed, progress has been sapid, given the ininal rensions he-
een the philosophy of indigenous Malaysian law, Iamic jurispru-

d and the aurside pressures of advanced opimon i thar Wesrern
world witlywhich Maliysia has somany conters.

Crime and pnishment g togethen, as manifestations of the Ta
karnar, o action and reaction, canse ind effect. Certain crimes are
epted as beng againsy humaniryirselt: in 1984 the Warmnock Com
irtee it England was coneermod with the marrer of éxperiments
gpon human embrvis an issue raising the question of the nyie o life

elf. Nuvural lw s agin an active foree w haman affars, cspecially
ce the Nuremberg rrials or 1945 laid down as o principl
fional [ that inhumsine acts are “Grime

ot interni-

wamst humaniry”, what -

sver the internal lnwiof a county may dicrate, So, just as the landing

of the Aniericins on the moon i 1969 miy be said, in the realm of
chnology. 1o mark the greatestachievement of 20th-century civilisa-
tion, it may wellbe that the Nuremberg vials mark the tirthest ad

nankind.
Accarding to Winstedt,” the Malays of old “mstincnvely preferred
 legal system fixedimd humane as their primitive entstom had heen”
fact ficilitatingthe adoprion of the Tadian Peal Code of 1860 (al-
ough the Code invits ommns dates from 1834) i the Malay Stares,
Wrining of Terengeanuan 1828 an English wriner, Beghie, wrote that
the administration of justice there was "distingashod by the sime s
ity that prevails in all the Malay States ..
tal punishments are s terror toall evil

Finng, munilarion and capi-
oers, andever ol thesethe tor-
mer appears t e either unknown o ey practised.”

Sarl, wriring in his Eastemn Seas m 1835 wrote that the nany:
8bs in Torengennu hid “suceeedud i the partilnrraducrion of the
Mahomedan Coode of biws; and their law of suceession, which gives

e chicf power tthe strongest, ot to thase whe have the most righe,

e

hals occasioned the constant commorions which vake plice in ths, and
EVery other Maliy Stare." However, he added, “mnyof the faugerans
arein favour ot the Undeone-Undng, sod Adat Meliag, the old Ma

 The Maliew: A Crdbioval Hiseory (1961), 107
- Quoted in Winstedr, hl,, 107
(1835, 1. 1971, 186,
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lay coddes, sothar berween the tvothere isno liw atall; md every man

OGS,

st e the redresser of Bis awn grice

The Koranie penaltics were ased onadifferent pliilosophy fror
thar of the early Malays. OF theft it is wrrren, s o the male or fie-
sl thit, cut ot s or ber bands; iprmshiment by way of example,
from Ciod, for their erimes and Gidis exalred iy powen” But, the pis-
sage continues with more mercy, for “if the thief repent after his crime
andamend his conduct, God arneryro b forgiveness:” Islanne
fuirists sgree that petiv thefr isexempred from such pumishment:and g
senseof merey riins throngh the Islamic ks of Tonscidey for “icany re-
mssion 15 e by the byorher of the sk, then grant any reasonahle
Jdemand and compensate himwath i handsome grantude.”™

Crimes relating toses were anorher natter, Those riken in the
act of adulrery were linble 1o be stoned o dearhy, amextreme penalry
saved frons eaprice by reason of thestnet natre of proof requaired. Tes
imlikely thar all these moral penaltios were penerally aceeprable: bu
the admstranon of justice had, afterall, wlink with the revenaes of
thie st adink viernally overlooked in contemporary surveys of law,
when the salaries of judpes s magistrates are nor affected by the

amount of fines they may impose.

Traeas nor alwigs so. Anderson, writingm 1824, quotes Frapcis
Lightassaving thar “the King [of Kedal] i weik man, too tand of
Moneyyvery relax in the execution of the Laws, notse much frima
addeal i presents and

priviciple of clemeney, as tnidivy .. He receve
fines every person who s any demand o make, or st to prefer first
presents o St af Money which he thinks adeguare ta the demand; if
the King approvesof the Sum, he signs the Paper, and the St s ob-

erSum’. Thedll

"thatt “all the chicts,

tained, unless another person comes withi i e
Birch, witingof the Perak of the 18705, recor
within therr respective Distrcts, are Mugstrates, and can inflict fines.

The Keman Dntenpreted, 135 SurarV; Veerse 41 (AL Arbeniy trans, 1976). For
auselulsurvey, see David B Forte, *Iskanuc Law and the Crime of Theft:
Anlngroduetion,” i 34 Clev. St L. Rey: (1985-86), 47

1hid.

Polaacul andd Cionmomercral Comiserations Relative to the Matavem Pengnsula
(1824.10pr. 1963). 153,

The Jonmials of WK Heveh 18741575, 380
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Whenthe fineis above $25 ivall goes 1o the Sultan, When below that
sum it s appropriated by che chiets whaintlicred it. No accounts or re-
cords are kepr. The mischievous effect of such a mle cannor be dis-
puted and it even extends to the Sultan himself, who prefers fining a
man whenamurdes s commirred womitlicting capital punishment, be-
e he pockeish lirgerfoe”

Themflience of the Fi
Winstedt sags’ that “it was

dishwas, theretore, considerable,

nglish jurispridence that first showed the
Malay any distinetion between constivurional, crinmmal and civil law,
Trwas afier all nor easy fora dedieared Mushim ro distinguish erime
from s, for the all-encompasssing nature of Islamic law, embracing
the whole of anindividual's waking lite, evern now makes the distine-
tion somerimes o fine one. Atwhar point ma gty act should the pe-
nal law inrervene? Stare legiskanon has o some extent solved the prob-
lem, by legistaning foroffences inrelation ro Muslivs: ut once an i
fence is crented, theissue of aherment can arise. A local precedent bas

]

theen cired for the propesinon thar smee i woman can he convicted of

the aberment of ripe, a crune she could not commit, then those non-
Muslims nherting the cammriission of offences by Muslinis can be rens
dered eulpable in the eyes of the law: an argument thar may well tres-
passon the principle of freedom laid down in whiat is perhaps the most
Amportant article of the Constinution.
In 1909; Conlay, o British officer posted 1o Terengenu, “wasap
‘palled by the acmimstravive appararus e hid o deal with—a corrpt
and incfficient regime very ke [that] found in Kelantan, The police,
twelve it number, were lawless and the peaple honest.” Tlie struggle
berween Islam and ascenlar Ly continued. One day, somerime be-
tween 19160:and 1925, Humplhireys, the British Adviser in Terengganu,
arrived ata meeting of the State Council, o find "everyone wearug

g faces. A wonian had been aceused of adultery, they said. It was o
Very seriots coniis the e wis hacked by evidence, and what did
the British Adviser propose todo? Hup nphreys had the woman
rought forward. Therhe took the whole connal and the aceused as
W our tor the site o w road-hilding operation where there were piles
stones to be used tor metalling. The Holy Koran, he renmnded them,

Op. cit., 108.

Heusslor, fvitish Rue i Makiva (19819, 205,
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preseribed that adulterersshould be stoned to denth. As the sesponsi-
Tle authorities, they would no danbt wish o administer the punish-
ment. He Jeft then toir, and nothing nmore was heard of the matrer™

Based onalarge body of learned writings, Ik faw ook deep
Lold in certain areas. Ahdullab Alwi Haji Hassan wiires" thie "Kelan-
rap enjoyed the repurtation of being vigorous and striet i its applica-
tion of Islamic crminal Taw during [1937 @ 1886]. Wian Ahnad, the
Silran of Pahang (reigied 1863-1918). had oceasion to remark o the
severity of punishment of offenders and the applicanonaf Islanie
criminal lnw i Kelantan ... Thejudicil system wassolely, ar ths time,
Tased on pure Islamic Taw,and custonmiry b was permitted tobe ap-
phiedd mso far s irdid norcontlict with the principles of the farmer
liw." The writer notes, hu\uur thatthe Kelantiu system “had no
parallelin pre-colonial Malay States with the exception of Johor™; that
stite bemng close 1o Singapore, o moderm Islamic system emerped there
aran carly stage, foemally begmmp with the estublishmen i the
1880 of a religious department.

Everin Kelanran, however, the reigm of Tslamic liw was to he
short, for by the tam of the contury the faws applied in the courts of
Kelantan (except the shanah conres) “did not refleer the purely Is-
T logal norms hurappeared to bea chantic misture hetween ls-
T Taw anvcd customary observances i the stare." With a new serue-
ture of conrrs estublished 1904, under Brinish rather than Thinmflu-
ence, Iskimic Taw and Malay customary law censed to heapplicd in
crminal cuses, s Ishamic i wathdrew o the sphere of personal law,
enforced by the shan ah cours. Evenvintus isalared Mushim stare, the
principles of the Eoglish legl system were increasingdy felr.

Thicly 2150 T Murkall, South Avabia in 1965, the writer visited the
prisongwhere the Arib supenntend,
Higonss court nthe Fadbsmaun hidsent an hhl]l(]&w o he stome
put the somaryin the wiidi,” e explained, "then my men rimgeil in front
of e, \\l(hMI\va stones. They threw afowaeher, Then Told her, that's
enougly, now, 20! Fle wasakind i,

= “Relamtn: Ishmic Legal History hetore 1909, Malavsia o istory, vol. 23
(1950). 13-14
Thid., 17

sl 18, yutonsung WA Graham (1904)

It
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Theinfluenee of these pranciples on the legal developent of Ma-
ysia began, of course in Penang in 1786 and Malaceain 1824 Tn
settlements, founded by the East India Company, there was a
e o Body of Ly then na course of moving

ples of English [aw, Yer these, adimirstered by officers of the Fast India

nee, and when the grear In-

mpany, were colonred by lndian expen
Ldian codes emerged—i code of civil procedure and lmitation of ac-
jons in 1859, penal law it 1860, critminal procedure in 1861 and evi
dence and amtractm 1872—these offered ballianr beacons in the
eloudy landscape of 19th-century Asian law
Assoon s Penangand Malicea could break away from the pang-

ples of purely English law, a change thar could only come with the

ablishinent by local legslanon of Toeal conrts m 1873, it wa |~px
tmppl\ the Indian codes with a confidence hitherto facking In 1871
e Inddiian codes of penal L and emmal procedure were formally
adopred in both places, with the Indian evidence code n 1893:precur
sors of a strong Indian mfluence insubsequent Malaysian legislation,
Just as Inchia had calier heen, and was later 1o he asouree of spira-
don i the renlim of Malaystn constitutional law.
These reforms in the law, often of a dramaric charerer norwhally
ted evenseveral deeades after Mendeka, had their repercus
ons in the Malay Stares, In 1884 Perak fornlly adopred the Tindian
Loz anethe provissons of that code, and its ancillary code on
eriminal procedure, gradually rrickled into the Malay States dhrongh
the ageney of British officersand Malay magistrates, who must hiave
n (hoth groups) intherr provisions considers Alwlvm\pm\ununrmu
“elerated Malay Stares did non

of adminstrarion of justice bey tionalised, ines gomg inro stare
evenues and o longer forming parr of the personal prerecuisites of
e judge. Even sovin parts of Malavsia such as Sarawak, fines may stll
€ regarded as designed "not somuch o pumish the affender it wog-
Pease the gods and the spirits.

Sirau, op. cit., 46
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Under the miluence of heral 19th-contury idens, Milaysiancons

ceprsofenme and punishinent gradually developed. The Malaysian
penal systenvis, for good or ad, s one abserver wrttes, ey mad-
elled onthe Brinsh penalsystem:™ Ar first concerned only wirl punishs
ment, i has tended o develop i eeformtive character, so that there

las heersprend of rehabilitation centres, contres for prorective cus.
todyand npproved schools, seeking to equap the prisoner for civilian

lite, onchis abrupr release from the se af prisin Lo the incertaingy.
ofafree lite. As Osear Wilkde wrore, ™ “dreadful as e the
prisor system—a system soterrible thar ir hardens their hearts whose
heartsac does not break, and bragilises those who have tocarry it our
nolessithan those whio have to silimir o it—yet at loast i ST its
k the human reason. Though it may not

sults of the

aimsis not the desire 1o wr
seek tomake men berter ver it does nor desire to-drive them mad" A
policy dessgned o deterofien makes things look worse than theyre:
even the penalty of life imprisonment is in fact only one for twenry

years,and remisston can reduce this by one-third, On the other
Tanl purmshment designed ro refonm could produce the horrors of A
Clasckwwrk Ovage.” With doubifol degrees of suceess, | ol philuso-
phy has sought to make punshment deterrent, preventive, reforma-

rive and rerribitive: and perhaps in theend,only tharwhich s retribue
fve gers close to the norms of justice.

I linewith the Vierorian philosophy so clearly ser dosen by the
prisoner Oscar Wilde, Malaysia prison kiws, now dating from 1952
and 1953, ‘,m-I\,mulu;mn.np«\hcvwvnm,curum\lymnmgh,n< win
the parentstatute, hut i the nules made under e, Here, the tenor of
prisonadmuiseration s defined as diseipline smd order, with faim
prison ofticers must lead by exanmple and treat their wards “with kind-
nessand himaniny; and their objeeris to frster self-respecranda

Ciumaseguram Singarovelu, "The Treatment of Otfenders in Malaysin,”
Universig of Mulaya, LLB Academic Exercisy, 1981, 35
Petition from Reading Gaol wthe Home Seeretiy, fuly 2, 1896,

T el Code (Act S74) section
- AChockwork Orange by Anthony Buigess (Heineniann, 1962)

Prisons Orddinanee 1952 (8101 19529 and Prisons Rules |
326/53). See fow Prison Act 1995 (Acy537); Sarwak, Cs
Sabaly, Ordinance 701 1956,
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sense of personal responsibility on the part o every prisones inculeat
ing habits of good cirizenship and Taed work and so encourmgng them
e lead apgood and usetul life on discharge
“Tortheserends, prisonessare on dnussion chssified parly o facil
tare theirtraining and partly roaminimise “the dangerofeontanuna
tiem" from hardened offendors and the ke, Wirha view ta encourag:

ing good conduer and indusery, imd o faciliare seformanve trear-
ment, prisoners sentenced toover one month’s frpasomment are enti-
dled roremission af one-third of their sentences. Women are similarly
esof age, andd

entitledd, and they (rogerher with men over filty-five y
those undersentence of dearl are exempred from whipping Prison
prmishment may i genemlextend ro confinement ina punishment
cell, ona linmred diet, tor up rothiery davs, and up ro sveney-four

strokes with i eattanof iot mori than lalizn-ich in diamere
solitary confinement is limited toninery diys i vean, forany prisoner:
Suchare part of the mnuriae of prson life and diseipline. The state of

il

any socicty may be determined by the fnanner i which i reears its prs-
oners

Whipping illustrates oneof the muore severe features of the Malay
sian system of justice, seen at s ost exereme in the peniley of death
by hanging, the conviered eriminal bemge (e time-hononred phesse,
now mercitilly forgorrenan irs connrry of vrigm) hanged “hy the neck
till hie s dead, " Othiersase, imprisonment 1s the o, althongh the
mxd phérmaliaof polive sipervision, honds for goud hehavionr
and the like, exist. Ope peauliar featureof Malaysian law, however, lies
in the lasw relaring to restricred

Orpgrmally coneeised i 1933 s a remedy forerime i the Feder
ated Malay States,”™ the law now rans thronghonr the wholewof Malay
sia. Unider the Enacrment, the Ministermay onder i person o reside
aither for life or for aterm to he specified by the

orn pur

slene

in a particular
Minister. Exactly what the grounds for stuch an estraordmary pinder
may he e normde clears all the lw requares from the Mimster s a
reasonahle suspicion thie aperson shiould he so confineds imd whetbier
the inhaliitants of the chosen area e consulted is obseures prohibly
theynre not. The only mide offered by the liw to the Minister is g

* Crminal Prioctaire Code (Acr593), seetion 277
¢H
A 37T
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pestion that the person so confined s giver to seditious activities, i
cirement toviolence, or breaches of the peace. That the Taw s scrively
inuse isstggested by aseries of cases on the Constitution, beginnimg
with the first case seeking tomterprer the Constitution, in 19358, I
deed, in 1926 Aruele 5(4) of the Constirution was amended with rer-
rospective effeet, to coverall those arrested or derained under the law
relating rorestricted residence, and o exempr them (or racher, their

captors) fromthe requirement of production hefore o magstrate
wirhin twenty-four hovrs of arrest. n 1977, the Federal Court ruled
the samendment constitutional. ™

Another curious feature of the Malagsi crmmal Taw is 1o be
tonind i the Prevention of Crime Ordinance of 19539 Under the Or-

divance, members of secret socienies, drig reatfickers and traffickers i
women and yirls and certain habital ennunals, rogerher with persons
banished inderthe Banishment Acr ar subject ioorders under the
T relating to restrcted residence, may be arresteds made the subject
atan inguiry by o persan appointed by the Minister for that purpose;
wnd if the ingquiry ofticer so recommends, and the Minster agrees, the
name of the person soarrested is entered on i special register.

Theconsequences are strange. The Ordinance can well he re-
garded ns unigue. I for example, o person so registered is fonnd “hear
any
o has juse been commirted" he will, unless he cn sarisfactorly e

lace i whichiny act of violence or hreach of the peace is heit

connt for his presence there, he guilty of an offenee. Furthenmore—
and this serves to lnghlight another aspeer of thas exrraordinary kiwv—
i the person so regstered commirs any one of a nimiber of specified of-
fences under the Pennl Code, the Sovieries Act and the Corrosive and
Explosive Substances and Oftensive Weapons Ordinance of 1958, he
will be fiable tounprisonment fora rermtwice as long as the masimum
preseribed for the offence, and also rowhipping I all, che Ordi
nance s arorginal acempr todeal wath s crreal sicaation: the stat
ute book of the period 1958-1961 hemye littered with interesting -

" Chia Khin Trev Mont Besan, Sehagor | 1958] ML 105,
Lah Kot Choon v Goveminent of Malevae | 1977) 2 ML) 187,
A 297
Act 79,

Act 297, section 17.
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tempts todeal warh particular problens presented by crime, of which
the Kidiapping Act of 19617 and the Prevention of Coime Ordinimee
are the most exraordinary.

The helief in the etticacy of posirive law engendered by the
measures lod o the development of o theory of mandatory and often
draconian punishiens for partieular offences regarded as artacking
the very toundations of society. This philosophy reaches ies nadie in
the Dangerons Drugs Act of 1992 as amended in 1983 Under this
Actany person whos tonnd nypossession of (neeralicd 15 grammes or
more of Beroin or morphine is presumed, unal the conteary is proved,
to be tratficking in sich drgy and is therenpon Bable o the death pen-
alty.” Agan, where any person is found giiley of any oftence under the
Act which is not puriishible by deseh, and the subjece matter of the af-
fenees 3 grammes o nwre of heraim o morphine, or 250 grammes or
more of prepared or rw opim, hie s punished wirlimprisonment for
life or i tert o vior ess thian five vears, and whipping with norless
than six strokes.

Tt seems doubeful wherier any of these severelaws had anything
more than a remporary, e etfect onsociety. Legishrors rest content
with laving prrsned apolicy afdeterrences rehabiliation contees are
established for the reformanon of those addicted fodiugs; propaginds
campraigns are mounred on the evils and perils of drugs, daduhy ™ yer
still the poison
which hnve roots oo deep for the Liwanker wha ssstmes that all read,
understand and obey s every command, At this pome, where the ills

s, Leggsation cannon solve the alls o sociery,

Actlaf 1961 tow Act 363
Act 234,

Thidd., secums 37 wnd 398
Ihid., suction 39A:

xtcnding (quite properly) wamnotneements ol the deatly penali for

drug trafficking on incoming MAS ighs, Many Wesernerssull seem o
suppose that they carry thew sswnmuldy domesue L wath them. The Dep
uty Home Minister reported in the Dewan Negaraon Decembior 301950
that there were 21 priscisan the cotmtey, contammg G an e end ol Au
gust 19561 19,329 prisoners. Avcardinge 1o aseport, “CGrim Remingers 1o
Tratlickers,” Iy Nigel Lilburn (New Sowits Tines, Aaise 13, 1986), “more
than bl b inmates i Mabigsiprisons are here Becase of di
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ofsoctety camnoat be mended by the incantation of a lawyer, the legisls.
tormust hand overbis dunes rothe philosopher who can find in the
wrnithis of rehygon and philosophy the essence of human personality; o
the artist, whain his work will give men an anderstanding of each
atherssud in the writers whose ideas fashion the forward movement
of society md shape the thoughes of yontl.

In Malaysia, the death penalty is mandarory for a limited number
ol erimes. Of these, the mostimportant are those of murder (section
302 o the Penal Code "y nd drug erafficking (section 39R of the Din-
gerous Drugs Act ™), as noted earlion Invaddivion 1o the érime of mur-
dersection 12ZIA Of the Penal Code invokes the death penalry for cor-
tiin offences relating tothe Yag di-Pertaoe Agongand the Rulers, Fur-
thermore, 1 mandatory death penaly 2 under the Internal Se-
curity Act™ (sections 57 and 59) and the Fircarms (Increased Tenal-
ties) Act * (sections 3and 3A). Capital prishment is therefore o
nomnof Malaysian law, apparently explicitly justified by Arricle 5(1) of
the Constitution, under which “No person shall he deprived of this life
o personal liberty save i accordince with law." The dearh penalty v
mains as retriburive and deterrent, an emotional response by society.
torsuchoffences s itabhors. Logic has linle or no place invie, Were the
ystem of eriminal justice nfillible, then a case forsuchia penalty might
he miade our: burthe systenis fallible, subject 1 miscarmiges of justice.

Inanother ige, hanging and whipping will be asalien to sociery ais
the finding of guilt by the mserrion of hands in boiling il recorded in
the [8th century by Hsich Ching Kuo (. 1794) of trials in Kelaritan:
or the penalry of being hailed 1o death imposed an the Bishop of Reach-
ester’s cook, in the England of Henry VIIL" Uil then, the legal phi-
lonopher must seek to devise purmshments approprare 1o the crime,
the crimival, and sociery, ever mindful of the imperfect chiracter of
Buman jistice.

lso

Act 574 From 1975 10 February
duathy; The S, March 13, 199

Act 234
Act 82
Act37.

22 Heney VI 9 s ordimed and eracred By sathority of thes pire: sene
achianent i the said Richird Rose shall Tie theretore boiled o dealy

1,197,639 persons were senencod to
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Chapter 13
CORRUPTION

IFTHEOBJECT of creating  legal systen s v mintan peac
and harmony within society by ensuring that justice s done roall,
without fear or favour, then itis essential that the system e kept free

of corruption. Theword “corrupron® 1 difficult 1o define. A conrem-

porary wirer (Hers i contempor meaning:

The perversion of anythmg tronvats ongnal prre state, wsed par-
ticularly of accepting money or other henefitin comsideration of
showing favour roor benetiting the donor and of the degrdimg -
fluence of olseene publications.

Disregarding the marrer of ohscenity, wself o special source of corrup-
“tion, the defirminon o nseful gode. Anotherwrirer, Syed Hussein

CAlatas who has iade astudy of the subeet, observes that

we have o three typesof phenomeni contimied i the rerieor-
tuprion: hribery, extortion and nepotism o Essentially thereisa

commun thread ronningthrough these three types of phenony:
cna—the subordinarion of public interests o privare aimsinvily-
ingeaviolation ot the norms of dury and welfs
etrayal, decepronand a callons disresard for sy conse-
uence suffered by the public

rccompanied hy
secr

The word “corruption” irsclt has anodd history, one indicating the
confusion artendant onitsexact mennings. Atone time, “rocorp”
“meant “tosedice o woman from the path of viroe”, and the exanple

1 S -
Walker, The Ofind Companstin to Linwe, 195

The Siciolgy of Corrgeien (1968), 11-12

2
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wasseapt, thien cme romean toseduee arvofticial trom the way of
ey Tnor around 1763 hrabery rended ro be confined wrhe judie|
fimetion, and Blackstone's Commentares defined briberyas“a crime
commitred by udge ororber person concerned it the administration

£ s ot aconrt; but

of fustice”, idetinimon alsocoveny
as the howndagies of political nction were extended, defimitons be-
came hropder, Corruptionarises from many vices, burall scemiain
volve (toquote the Shorter Osford Dicrienwary) “the destruction or spail-
ing ol inything™ the eansormiation obwhat s souad “mro anan
sound, impure condiron”, The Aralywill speak ofa good i s one
possesstig @ “white heary”, one free trom evil. We know virtie when
we mieet it b vitue isells ditfientr pydefine lack of viue is more
common, more sy toidentify, bup sl elusve of definition.

Poverry hreeds corrnprion. One method of redncmg corrtiption is
rovensure thitt all dhose in the public service whivare wost lable o the
temprations ot hrbery and extortion aee paid i rensonable saliry, and
thar this is constantly reviewed amd keprin line with the cost of living.
At the simie time, and onamore general front, irshould be the policy
of government toseek tarediice the gip henveen vich ind poon s

arnostarthing anomilios exist. T produee anegalitanan socicty is
ot possibles conrany tathe belier of Rosseau and hussupporters,
men are ot andtever will be egual, The best than can be done s to

s ar o reasenably justdistribution of wealthy, hut one not achieved by
CORTIpE e,

For the lwyer, corruiption, whineses L it takes, whirever def
wition s acdapred, isan insidions eval, strikingan the very heirt of nsys-
remof fstice, Justas the o of the lnwos the reasonable man, so s
the nannaljustice the honest andimparnal public officer. Withour
such anofficer, all else is uselesscall else ends i disharmony. Corrup-
ton porsons the system ns surely as had medicine. Whatever the diffi-

culties may e, the majoriey of honese folk must ever seck o exnrpate
corruption fromthe systems by all Tawduland proper meats.

The I seholar Ton Khaldun (AL 1332-1406) teonsidered
e voer catse of corruprion to be the passion tor fusurons bving

withithe ruling group, I was o meet the expienditure on lsury that

the rulivg proup resobved tocorrupt dealing.” Even carlion, Waing Ah

Quoted, i 9
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Shih (A 1021-1086). the Chinese reformer, saw “bad laws arid bad
men" i “the two ever-recurrent sources of cormiption ... He classified
human heings imto two groups, the morally mediocre and the morally
high. Changes of forune did not affect the latter. The danger comes
when moral mediocriries gained control of Government .. In the Jast
analysis the two absolure prerequisites against corruprion, he believed,
were power-halders of high moral calibre, and rational and efficient
laws: Neithen" observes Syed Hussein Alatas,™ "eonld function one.
withotr the orher The ene condinoned the other. Borh had to be pre-
sent forany effort o be suceessiul.”

Iin Tmperial China, under the Chling dynasty, the position of a dis-
trict magistrate was i some important respects similar to that of the
district officerin pre-Merdeka Malava. Like thir officer, the magistrate
combined judicial, execunive and sometimes, by delegarion, legislative
functions. Both were seeangees wothe distrcn, hoth appoinred fora lim-
ited timc: sothey biad no s, family arothersise, with those over
whom they lad anathoriry, Like Bis predocessar in China, the disrrice
officer fonnud no class of professiomat advocares o impede or assist
im—whichever philosophy one adopts i relation to the necessity or
otherwise of the legal profession, Both, ran, were subjecr o discipli-
ry regulations relating to the aceeprance of gifts fronmmembers of
he public.” The Brirish diserict afficer was puid s saluy sutficient o
icet his reasonahle requirements, However, in China “from the time
of Yung Ching (1723) the contral government pamd the magisers

o
ang-lien v (‘money o nounsh honesry') bie this salary was insuffi-
dient to meer his pblic expenses ind privare expecrations. It was
Ibid., 78

In this contest John T Noonan, [ notws, i Bribes (1983, 769, “whatis
conspicuons in China are (1) the absence o advogates, o cliss witha pro-
Sfessional interest m preserving the court fram briberys (2) o political sys
tem that encourages chires of corruption susinst magistetes () aelie:
ious tradition thirs eiphissizes the paradig of any unlyibable ity
n Saruwak in e 195053 civil servantaho reeeived st fromamonmber
of the public m circumstances which rendered ns et maer nf e

Barrassment wis requited o deliver the gift to the Treasury. The Account
ant-General put s value on the @t imd the civilservant could then, if e
shed, on payment of the wssessed value of the it o e Govermment,
Bake possession of the gy el
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taken for granted that he also receved lowekned (customary tees) ..

The Briush

Mugastrares regulaly rerired with substangial forrunes
distret officer retived ith i modest pension.

The punishment of rattoning was used in China in relation ro cor-
ruprotficials who, ona fiest convietion, were rattoned with the words
tseong=fane (bribery crinunal’) on thewr arme: g second conviction entail-
ing a similar tattoo on the face. Ieseems that as society advances, pun-

ishmenrs beeome less extreme; murilation is replaced by fines, and
gz and rarrocing by temporary goniny. These changes reflect
andner
doubts anse us to the adequacy of the contemporary sanction df fines
andimprisonment withina sociery which tends to pratse the eriminal

asingly humane approach ro punishiment: but sonetimes

and despise the victim.

In the socialist stat
lem, sinc
Bly those of Tuxury poods. The only meiins of aceess tosuch imports
may he, therefore, cither membership of the party controlling the
stare, ora hribe 1o the responsible off
reauerats as exuberantly as a stagnant poal breeds mosquiroes, officials
control almost all aspects of life. The curious investigator need gona
further than modern Yangon, to observe the cconomic consequences
of the soctalise states bt the patter is repeated with vanations across
thewarld. Indeed, socialisns demonstrates the fact that a system of
government can of itself grve rise to, and often exist upong o g
suiption of ffictaldom.

Sparadic attempts at the control of corruption have been made in

ent aspecial prob-

AITUPTHON Seems Lo pri
sundersuch aregie the stare may conrrol all imports, nova-

al. Since socialism spawns bu-

Ar Cor-

the field of legistarion. The Penal Code (modelled on the Indian Penal

Code) oftered, and continues to offer 2 hasie form of control, by mak:

ingitan offence for a public servimt fotake anything other than legal
remuncration *asamotive vr reward for doing or forbearing to doany
afficinl ncr,” While s Indianwriter” has observed of the (Indian) Pe-

oanan, op. Cit, 76859 atootmore hasedon Watt, The Districe Magstrite
m Late Fmperal Chena (1927) snd Tung-Tsa Cliu, Local Govemmenr i
Chna Unider the Chimg (1962).,

Penal Code, section 181

Sutesh Kohl, The Psychology of Comuption, i Suresh Kohli (ed) Cor
vuptinin i (1973),
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nal Coxle detinition ofacorrupt person, thit it offers "n one-sided,
one-dimensional legal interprerarion of corrption”, for some years
the provisionsof the Code, coupled wathy a uphr discipline wichin the
civil service, served rokeep coruptionincheck i Malaysia. The prob-
Jem hecame more acuite. In 1967 an Anti-Gorption Agency v
tablished, o gve way i 1973100
tended toinvigorare artempts oreduce eorruption,
thought inadeqguate; andin 1982 the Nationnl B
the Ant-Cormprion Apevey. ' Tls
Dircctor-General, whois appointed by the Yioge di-Pevtran Agong on
the advice of the Prime Minister and holding otfice "at the pleasure
of the Yang di-Peynenr Agong, subjoct to thie advice of the P'nime Minis-

et

€

anonal Brrean of Investiganon m-

FEven this was
- was replaced by

weney is e the control of

The Ann-Corrnprion Act of 1997, unider which the Agency is
‘now estahlished, contmms several features common romuch legisli-
tion, itself desymied to fortity the provisions of the Penal Codes forin
1961 the Preventton of Cotruption Act had heenenacred or “the
more effectual prevention of corruprion,” The Act of 1961 ereated
Jpresumpon of cortnption whe
wide mesming) had heen piic 1o of gven toor received by person
employed g “public body" (anather term iven a wade meaning). It
rovided thatwhere i person acaused of corrupion conpor satisficro:

ey pratitication” (e mven s

rily accotnt for his pectiniary resonrees, ot his property s dispropor-
tionare to lus known sonrce of income, then this fact may he aceepted
as corroloratyve of corruprons i extenced to Malaysian cinzens our-
sside Malaysiag i smposed amisimin penalty of seven years' -
iprisonment and i fine of ten thousand dollars.

Trspite ot s presumprions, the Acr of 1961 s the provisions of
the Penal Code proved inadequate and while remaming anthe stange
ok, were supplemented by new legislhon madeondue Aricle

See Biro Siasaran Negar Act 1973 (Act 123),
1 % = e

See Ante-Corrption Act 1997 (Act575)
s perhaps unforunite thar the appointent s not snported o the
Constitution itself. i simabiar nanner o thieaf, foreximple, the Audi
tor-Gieneral sice it s cleay desarable thae i he seen ta besinappoint
ment free of polineal influence
Act57.
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150(2) of the Constinution, in the form of the Emergency (Essential
Towvers) Orddinance 19704 The Ordi
“mediate action” could be raken aginst minsters, depury ministers,

sce whs promulgired so thar

parliamentary and political seeretaries, member ofstate legsarive
semblies and public officers generally. The Ordiniinee cnables the

Public Prosecuror to frecze the bank accounts of anyone using *his
public position oroffice for bis pecaniary or ather advanrage”, and pro-
vides o maximum penalty of fourteen yenrs imprisonment an
of twenry thousand dollies.

In 1997 the ¢
tion Acr 1997,
s progressively heavier penalties! and promprer proce-
durees than the Criminal Procedure Code and the Penal Code could

afine

rlier Acrs were consolidated in the Anti-Corrup-

The progress of the law on corrnprion his therefore

heen toy

provide very as with the legislation relating to drug trafficking, it seems
that the evils arwhich the law is aimed continue. Legishiion is not
enonigh, afact confieming the npruon of twe writerson corruprion
who, in offering certain cures for corription; abserve thar "there are

" Therr etres inclide the spread of popukie education
and the evolution of a-public apiion “which rejects corrprion-either

noshort cuts.”

beeause it is morally wrong or hecause it is saiennifically ineticent, or
Both?; “the diffusion of power, wealth aned sratis now enoyed primar-
ily by politicians through socieryas awhole™; “the raising in prestige

ane the increase i the nvmber of skilled secounranes and audiors
and the recogition af theirequal starus in development programmes
with administratons, engmeers, industrahists and agricalturalists™
“the vigorons enforeement” of laws concerned with corruption.

Ondinamee 22 011970, Apparently annulled by resplution of the Dewsan
utboveat wih et fromy Fapuary 8, 1998, but the smnulment s ot so far
(Febrty 2000) been tibled et ne tie Diewan Negara see Now Soaes
Tomes, Februaty 29, 2000.

Sevtion 160l the Actof 1997 provides somimadatonry general penitliy i re-
Jion w hive seetions of the Act (covering, ter alic offeritieor aceepting
ahibe) of imptisonment for not less thimn 14 days and ot more than 20
vears smd i ine of $ 10,0000 O this penitliy s ironie comment his been
e by T Sei Harun Flashiny, thar “the L wall cortanly sipe out
ety corruption; New Straus Tanes, August 21, 1997,

Simpkans and Waith, Corrtiens o Develpg Coritiies (19631, 208
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All thisisrrue erongh, yer without the exposure of corruption it is
difficult forapublic conseience on the stibject wydevelop, Chandra

Malaysian observer has said that " free sociery is one of
he finest checks agninst corruption. As long as people have the free-
jon tor challenge and seritinize public policies and political personali-
jes there is hope that those in authoriry will be o little more wary of
their actions.” At the popular level, the publiciry afforded by teleyi-
jon; press and radio can offer the hest of checks agaimst corruption, es-
cially when thar publicity is forified by sovigilane Rarliament. In this
trer context, the institntion of the pardiamentary question and the
ublic accotmrs commirtee can domuch o keep the public con-

ence dlive.

Yet i moder society “some of the very worst acts of which men
he guilry are acts which are commonly mrouched by Law and
ly faintly censueed by opmion.”” Corruption tends ro fall within
hese acts, and sometimes a certain cynicismesets in. As the same
ter observes,

Teis much tohe questioned whether the greatest eriminals are to
be found wirhin the walls of prisons. Dishonesty ona small scale
nearly always tinds its punishment. Dishonesty on a gigannic seale
continally escapes. The pickpocket and the hurglar s
tomeetwith thewr mented pumishiment, butim the management
of Companics, in the grear ficlds of industral enterprise and
speculation, gmntic fortunes are acquired by the ruin of malu-
tudes and by methods whichy, though they evade legs
aree

[dom fail

penalties,

nnally fraudulent. In the majority of cases these crimes gie
perpetuated by educated men whoare in the possession of all the
necessaries, of most of the comforts, and of many of the luxures of
life, and somwe of the worse of them are powerfully favaused by the
conditioms of modern civilis

tion, There is no gresrer scandal or

moral evil in our time than the readimess with which pubhc opin-
ion excuses them, and the influence and social position it acconds
to mere wealth, even when it has been acquired hy notorions dis-

ran, Corrprion (1981), 32
ky, The Magiof Life {rev. 1900), 80,
id., 81.
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Lonesty oreven when it isexpended with alwiolure selfishiess or
i winys thiar are posinvely demoralisi

Lecky waswriting of the world portrayedin Trollope’s novel The Weey
We Live Now, but the indierment is topicaly s not limited ro Vieto-
rinn Englnd. Indeed, amoden wrirer ells us thar “roday, the inescap-
able and indispurable fact is that the rich and miture democracies are
ot immune 1o the cancer of corruprion.”

Syed Hussein Alatas™ notes thar “in the light of o contesrual and
historieal analysis, it appears that the Asian traditions contaim values
and articulate trends against burcaucraric corruption as well as ather
forms of corruprion,” “Lead the people by lasws ind penalties,” sad
Confucius, "and they will merely avoid heing canght but will have no
sense of shame: Lead them by virmie and decortm and they will, real
g asense of shame, stave for humamity.” A powerful authority can
A prime migister dedicated to the chimination
erta profound influence in the cimmation of a gen-

indeed set:
of bribery can
eral corruption,

The American wrirer Noonan offers four reasons why bribery,
Jikely rocontinue robe
e, he affirms, briberyis “umiver-

one of the main components of corruption, i
ly condemned”. Ths is hec
sally shameful"
tion of “a divite paradigm”. Whether these e valid or nor, e suig-
pests, at the cle
practice of hribery in the central form of the exchange of payment for
offic
many forms of reciprocal exchange with vificeholders incorporares the
thrust of a dominant moral idea.”

Itis pleasant o suppose thar such optimism is justified, but as long

me

alsellour tothe nch”, a “hetrayal of rease ™ and w viola-

of n mujestic survey of worldly corription, that "the

action will hecome ohsolete. The movement to restrict by law

oy mar

S appetites remain as they are, solong will corruption remain.

" Philip A. Thomas, “Political Cormuption and the Luwin the Uited King-
don,” 1998] 1ML Tiau Dsiii, I apparent reference to bribes paid by
companies tooffictals, “rthe World Bank vsumated thavoverall countries
paicd out US$80 hllion (RM304 hillion) in brikes every year: The Star,
February 25, 2000,

L Op. i, 78

(e

o, ey,
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In this wicked world moral ideasare notas powerful as we nught wish
ehienn to e, sind perhips, like o dash of poson m asweet drink, the jm-
moral serves tarender the virtuous more victuous and intolerable., In
the realm of palities corruption can he curtailed, hur seldom elimi-
nated. In the administraton of justice, it must never be permirted to
develap, and be extirpared wherever ahsery

In 1999, 7,829 “np-affs” wore necewved by the Ant-Conaption Aency,
283 persons artusted (154 of themeivil servanes) and 159 persons
chirged: New Siaudar Times, Fanaty 23, 2000
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Chapter 14
LIMITS

REALITY AND DREAM

For muodern man, law is generally inderstood as a word relating to
le law (the adfective is iself significant) existing
in the form largely of commands and directions, of principles regulat-
ing the behaviour of individuals, corporations and the ¢
Concepts of social controlare translated into words, the words are em-
beied in policies, the policies are adopted by governments, and gov-
emments arrange for them to be rranshared into law: thatis to say, into
rules to which certain sancrions are attached, and in retnm for which
the interests of the majority are supposed to be advanced.

In the progress of a country towards independence, and in the
manner in whiclyit meets the challenges of independence, the nature
of legislation as a means of progress is ofren taken for granted. After
all, in the case of a former colonial territory, the magic of inde-
pendetice is enshrined in certain constitutional documents, such as an
Act of the Imperial Parliament and an Orderin Council; and there is
oftena ceremony of transfer of power in which these ave physically
handed over rothe fiest minister of the newly-independent star
Some mystic concatenation of words has, it seems, cre:
nothingriess the longed-for state of independence. The correct wordls
lothed with the awesome

legislation: made-r

have heen put into the correct formula:
dignity of the language of the law: and behold, a proclamation of ind
pendence has creared the illsion of freedom and happiness!

Surrounding these events is the progress to self-government,
rked, in a democratic state, by free elections held under asecret hal-
lot conducred by impartial officials. These elections require the exist-
ence of at least one, probably several political parties: and indeed, it is
due to the existence of snch parties that any political constitution
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works—although seldom, if ever does any draftsmin of n constitution
letsuchiarealivy break mro the wording of hus draft. Wy ths should
be s adiffienlt question toanswer: bit sa it s, The dynamic foree of
the constitution—a political party enjoying the support of a majority
of the electorare—s kept ourside the framework of the constitution ir-

selt, and exases tnder the cloak of o general law on assocrations or so-
cicties,

WithfiniHe onatiiition, howavis. s delighthil éatalogtic dhpows
ersy often inicluding fi se ofa tmrany state,
the power to legdslare for “peace, order and good government™ (or

and foremost, in the

some stich phrasc); while in the case ofa federal state a splendid lisc of
derailed irems upon which the federal or state legslarures may make
L s serour. The constitution itselfis the crowinof the legslative
structure of the state, and its caralogue of powers s intoxicaring con-
ferrmg (soit seems) aplenitude of abilities warhin which a politician
may promise much, even achieve more, The powers are used inthe
formulation of policy; because they are legal in ofgin, the law is seenas
the appropriate instrument by which policy con be advanced; so that
all oo frequently poliey is reduced rodraft legislarion which, pre-
sented to the 13, satisfies their desiee to exercise useful and
constructive power, The draft legslation is formally approved by the
head df stare, becomes law, is put on the staruee hook and broughr into
forces and lawmakers then tum to the nest matter requiring legslirive
action

Iny the whole of this process lietle attention, i any, is paid to the
limits oflegislarion, that is rasay, o the extent o which apolicy re-
quires, md can successfully be implemented, by a law pur on the stat-
ure hook, Indeed, ar imes irseems asif the Tawiakers suppose that
the mere incanration of a few legal spells will, in themselve
world that correspands more exactly to the Uropia of the lawmakers'
dreams. In purstince of such a policy we have seen, and contimue to

see, legislative prohibitions upon such meradicable Biman activitics as
gambling, the consumption of alcohol and other drugs, and prostitu-
tion: prohibitions in themselves often nugatory, and which all roo
often result i corraprion within the public service:

The thoughtful reader is therefore invited wspend alitrle time in
considering what limits there are to the effectiveness of legislation: in
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otherwords, toconsider the gap herween the reality of everyday life,
(s ot the Lavmaker, “There oughr ro bea law
abont i, ivoften the response of the indivicual to any unhappy situ-
anon he considers remedinble by legislative action. Let us endeavour
o ascertam, albertin a vague and superficinl manner,
which legislation is a panucen for the ills of ouresociety. Afrerall, there
jsa limit rowhat even an apparently omajpotent legislature or law-
maker—say, the YangdePertico Agomg acting inan emerpency—can
doin the way of change. Any new law collides wirh iserded body of
public opinion, morakiy, habit. Alaw winding up all trade unions, for
ample, would no doubr be r

=

he extentto

s wded as penerally uhjeerionable, in

spire of the face that the aboliton of the buresueracy of the nions
themselves and the industrial peace that such abolition might ereare,
when allicd tofreedom of contraet, could be regarded as desirable so:
cial ohjectives; whereas i law winding up, say, insurance companies;
might he reganded with acelaim. Andithe medin—the press ind televi-
sion services—can manipuilare public opinion. Law i non what you
command, bt wharyou can et away with,

SYMBOLS OF LANGUAGE

Thie tiest obsticle tolegdlanye action lies the nature of Tan-
guageitself. Flexibl
which it can convey thought. In their very nartre, words are ambign-
ous, and in many cases the simpler the word, he more burdened it is
with al Tavers of meaning Ofren, the meanimg of aword can only
be established by clenring uway the patina of time, as a skilled resrorer
will clesn a prerare orcarving in order rodiscover the onginal heaury
of the artist's concept, Words, toonecd vareful seudy, if thesr carly vir-
tue is to he discovenad.

Yer we use words carclessly. They are the rrafficof the market
place, the minorcoinage of our inrercourse with others, the small
change of society. As such, we treat themwith, in geneeal,a lack of nn-
derstanding of whar we are saying, with a failure toappreciate all the
wonder, history and poctry that may be parcelled upinone or twosyl-
Tables of i everydiy word, We ure cher ol
when we do hegin toappreciare the valieof this legacy from our an-
Cestors, we still, all toeoften; donot see the penls mherent in the use

Tingage is, there are linirs to the extent 1o

e knows bt even
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uftanguage. The point iswell niade by an Americin writer, Ronald P
Sokal.!

We retain a strong tendency to forget the symbolic naere of Lin-
suage and st that there is anidentity between the word and
the idea. So strongis this rendency thar even when we are actively

aware ofitinourselves andin others, it remins difficuly 1o cope

with,

Thetendency is somerimes seen in legislation, somenmesin the law
conrts themselves. For example, ina 1977 seport dealing with a claim
against the estate ol deceased Chinese, a former professor at Nany-
ang University wais called in a Singapore court as an expert witness on
Chinese ealligraphy. The judge told the witness

that his use of phirases like ‘criticism by the masses' and ‘praise of
the people’ had led the court to form the opinton thar the witness
could possibly be a communist. When [the wimness] declared he
wars ‘anti-communiat’, the judge said that the wirness oughr not m
the first place o have used rerminology associated with conumi-

sy,

The dissociation is somerimes difficult 1o contrive, for like the witness
weare oftenthe vienms of ideas associated with the words we se.
Langage is an imperfect instrument, a remporary crurch rowards thar
degree of understanding which s likely toarise ourof miwition or te-
lepathy and wo be enjoyed by man in the furure as it was, it seems, by
man in the past, As the evolution of Chinese aalligraphy suggesrs, in
many ways the hieroplyphic is less likely to lead roconfusion thanits
suceessor, the printed word, Wi are probably seill in an carly stage of
human evolution, however and must niake the best use of whar
means of communication we have: and for this purpose, the prnted
wordd, with all its imperfections, remaing a primary asset, and dn indis-
pensable rool for the legslaror

Langiage and Litigation (Charlowesville, Viegini) (1967), 30.
Seraats Times, April 29,1977
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Like hunan beings, language must change, to remain alivey yet in
the course of thar change, it shoald not be debused. Orwell, in his fa-
mous novel, Nineteen Fighty-For (1949, deals in an appendix with
“the principles of Newspeak ™ 1 penctrating anticipation of the man-
nerin which, o increpsing extent, language cin be manipulated for
palitical purposes, and used 1o fuether the ends of tyranny. The
thanght s echoed by imodern poot.“The only dury avwriter has asa
citizen," s WL Auden, s o defend lingiage. And this is a politi-
cal dury., Beeanse, it Tanginge is corrupted, thoughtis corrupred.” To
keep watlun the limirs of meaning and avoid the cormiption of lan-
guage: thists oneof the tasks ol e Twmaker

PIECES OF A JIGSAW

While, therefore, the very natie of fanguage and the prnted
word i same respect enlarges, and i other respeets s the powers
of the lowimaker, all new lws Bave o fitinto the struetireof existing
Taw. Some happy souls speak of law s o ‘seamless wel', asif the inter-
contrse of b Dengs, as mumifesred by the Tiws they make, would
fit intosome sort of repnilan larmonions picrure, accarding with the
restless, rurbulent spirr of sociery. Bun the statue book ivselt; admit-
redly bue i patr, evenilan essential parr of the T, s noseamless w
The demandsof poliey, af the diveto-diy negencics of govermment
and people, crene parches, rents and stress within the fabric of the law.

Sy, the state of the existing stisture hook imposes certain mitson
start aff, there may he o new, consalidated edition of

the lawmiker.
all exisring starures: inwhich event there i, s it were; nnew hegin-

ning, the creation of i mew edifice dpona new foundanon, More often
than not, however, there is o vast, amorphons miss of seatute T, into
tly ns n pivee inton

which any new item of legiskaon should fir, us e
jigsaw puzzle.
Under o federal constitution sochas thir of Milaysi
legislation should be itra vives, that is tosay, ey should e within the
powers confuorred by the Constivnnon underwlnehthey are made. Inn
unitary state, stichas Smgapore, other comsiderations may anse: burm
Malaysin the Federal Constirution dictates i pattern of conformity

all frems of

" Chiles Osborme, W Agdon, 332
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from which the lawmaker cannor properly steay—unless he desires a
confrontation wirh the judiciary, Rules and conventions of constitu
tional law therefore impuse limits within which the lawmaker must op-
and conventions impose limmations oo

crates ailthough af these rules
strict for sociery and its leaders, they may well be changed or abol-
ished, eitheran conformaty wirh exasting rules of Jaw o, if these are of
nofivail, then by revolution. Such drastic, final action, hiowever, brings

us o the realin of political necessity. Practice in, for example, Paki-
stan illustraves the difficulries faced by sich an essental instirution as
the judiciary, i thie face of a revolutionaey sicuation, when the ingen-
dinthe course of

ious concept of the mdnam of Kelsen wis inve

arguments secking to reconeile ilfegality wath legality, usurpation wirh
propricty. For the conscientions judge, hound by a solemn oath o sup-

port w particularconstitution, the dilemmivis an awful one.

SPECKLED CHILD

So far, we have hriefly considered the structare of laingunge and
existing law as [imits on legslative action. There is anothen, and much
more formidable it imposed by the natiee of public moraliryaeselt.
The philasopher Kant found thar rwo things filled his mind with “ever-
micreasing wonder and awe'; these he defined as “the starry heavens
above meand the moral T wathin me." The foandaaon of all moral-
iy, and ultinarely all Tiw, man's moral Taw is indeed a matter for won-
der springing as it does from natural lowseself.

The concept of natural law is, although not so far formalised meo
any philosophical seructure, well-known in Malaysian jurispridence.
It has its roots deepwithin the people, and is illustrared by many tradi-
tiomal sayings. We have noted that A di ndang brmbungen, noronya
i cuerer ateapp, water onthe foofrop runs down ro the caves, is simply a
poctic way of ohserving thar things must hehave according to their na-
tureand the lnw of nature, Bapa ik, anak vintk; the father s sported,
the children are speckled; whar is this, but s eloguent expression of a
natural truth? In these and many other proverhs, the Malays of old
worked out their concept of that natural Taw conmon to all mkind,
and observed howar conld conflicr with man=made law, postrive law,
thar artificial weapon of social progress, or regress.
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Lord Pxevling took the view thar “society cannor ignore the n
ity of the mdividual any mare than it can his loyaltys it flourishes on
both and withiout either it dies™ ! For Devling a distinguished lawyer,
morality wis the proper concern of the laws apoint of view to an e
tent apposed to that of John Stiart Mill, who constdered thar law
should not be used more than is necessary o proteet public order and
the individual agamst thas whichs mjurous or offensive. Towhat de-
gree citherschoul of thought is correct is the subjeer of nice debate,

Bl
damental sights and ordiary lws which are, or in their application
tend 1o he, restrictive of those rights.

A contermporary example of thisconflict is tobe found in cases
arising under the European Convention for the Protection of Human
Righrs and Fundamental Freedoms: a convention inspired by the Uni-
veesal Dieclaration of Human Rights, procliimed by the General As-
sembly of the Unired Nations in 1978, With the aceession of the
United Kingdon tothe European Community w1972, the European
Convention has acquired anincreasing importance in England; and
has now been incorporated i the Human Righrs Act 1998 of the
Unired Kingelom.

Teis notosions that limitations must be set on nany apparenty ab-
solute riphts. Freedom of speech, religion and the like appear at first
sight o fundamenral, not robe qualified; bur a moment's reflection il-
Tustrates the need for limitition. Such hinitarion may be as
the lawmakers thenselves; it may he assessed by the courts in general:
orit miay he determined by o wribunal, secking to interpreta
rule o limitation. Malaysia prefers limitanon by Parliament;
ia, limirarion by the judiciary; Europe, Timitation by special court,
the European Court of Human Rights, in accordinee with the pnnei-

ples of a particular convention.

Article 8 of the European Convention gves, for ¢
one “the righr o respect for his privare and family life, is home and
his correspendence. However, interference with that rightss permit-
ted “inaccordance with law and [us] is ecessary in i democratic soci-
etyin the interests of marural security, public saferyor the economic

=~ well-hemy of the country, for the prevention of disorder or erme, for

pened by the increasing comflicts berween codes of so-called fim-

ssed by

ample, every-

* The Enfuscement of Morh (1965
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the protection of health ormorals, or for the proteetion of the rights
and freedom of others."

The Article came intosharp relief in Ocrober 1981, 0 case
kenewn as the Diwdgeon Case.” The complame before thie
Court was that, by reason of the Taw of Northern Ireland (under which
M Dudgeon, wholived there, had ot heen prosecured) omosexual
relanions i privaite herween consenting adulrs was a crmmal offence;
following the Walfenden Reporof 1957, the law of England had been
altered i order to pursuch relations ouside the scope of the criminal
law: and My Diudgeon was therefore subjeer (nndes the imamended
law of Northern Treland) “ro greater interterence witly his privare life
thim [were] male homosexuals inother parts of the United Kingdom
als i Northor Treland iself.

ropea

and heterosexunls and female homoses
While noeuling was made on the complaint, the courr concluded tlhae
“Mr Dudgeon [had] softered and [comtinued| rosuffer an unjustified
iterference with his nph torespeet for his pavare hie" and thar

hreach of Article 8.

“there [was] acconding

The Wolienden Report had taken the view thar homosexual be-
havionr hetween consenting aduls in priviree was part of the “realm of
prvare moraliy andummorality which is, inbaefand crude rertis, not
the law's husiness." The Wolfenden committee regardid the fimetion
of eriminal law as, in this ficld

to preserve public order and decency, to protect the citizen from
what is offensive ortmgunous, and ro provide sufficient safepuards
against exploiranon and corruption of athers, particulatly those
ially vuli
by or mind, inexpenenced, or mva state of special physical, offi-
(5

whoare hle hecause they are young, weak in

1e m the prive

cial, oreconomic dependence, hutnat tomteryy
hives of eitizens, or toseek o enforce any particular pitrem of be-
havious, further than is necessary to carry out the purposes we
have outhined.

This view of the criminal law an homosesuality had heen adopred by
the lawmakers of Englond, bur nor of Northern Ireland: henee, Mr

Dudgeon's complant, The European Court consequently had to con-

Report, Enropeimn Courtof Human Righes, Strashour, Ocuober 22, 1981
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sider whether the prohibition of homosexual behaviour between con-
dults in private was valid according tothe eritefia of Article 8
Suropean Convention. What, exactly, then, was the meaning
of “necessary in i democratic socicty

Accordingto the Enropean Coure, “necessary™ (in a democratic
society) “does nor have the flexibilirgof such expressions as ‘usceful’,
freasonahle’, or “desirable!, butimplics the existence of a ‘pressing so-
cial need! [sufficient tojustify] the interference in guestion.” T was for
the govermment to assess the mitial need for legislation, for the Court
toreviewir. The Court took the view thar the “rwo hallmarks of [n
democratic sociery] were tolerance and broadmindedness” and that
“there must exist sertous reasons hefore interferences on
the part of prblic authariries can be legitimare,

The Court therefore decided thirirs task was o derermine ...
whether the reasons purporring to justify the ‘interference’. [were|
relevant and sufficient nnder Article 8(2).... [while nor hemng) con-
cerned with making any value-fudgment as w the morality of homo-
sexual relations between adult males.” The Court continued,

articularly

the moeal attitides towards male homosexuality in Northern lre-
land and the concern that any relaxarion in the bw would tend to
erode existing moral standards cannor, without more, warrant in-
terfering with the spplicant’s private life to such an exten, ‘De-
criminalis
tors of the population might draw misguided conclusions in this
respect from reform of the legislation does nat afford a o W
ground for maintaining it in force with its injustifiable fearares,

tion' does not imply approval, and a fear that some see

So,

tosum upy che restriction iposed on Mr Dudgean under North-
e Treland L, by reason of ies breadeh and ¢
Lquite apart from the severity of the possible penalties pro-
fed for, disproportionate to the aims saught to he achieved.

olute character

[w

1 hive cired this case at some lenth, since the principle of propir-
tionality is i refatively new onc in the fickd of Lawe and is likely 1o be de-
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veloped i all areas beginming with the penal faw. It has already been
raisedd s o powerful argument agamsta mandatory death penaley in re.
Lation to drug offencess” and since it is based on a sense of reasonable-
ness thar shonld be inherent in every law, will almost certainly be de-
somstitutional propricty of
uch a discussion takes us away
trom the two dissenting

ployed in the course of argument on the
much Malaysian legslarion. However,
from Dudgean’s Case, and, in particiilar, awa
udgments delivered wy thar case: and borh of thiese merit mention,
sinee theyillustrate the fine line thar exises berween the nature of law
and the nature of morality.

For it remained for a nunorry of twojudges to put intowards
might well he the view of that grop often called the silent major-
ity I world deminared by the media and inrellecrual apinion, the
views of the majority of people—bemg of a traditional, vrrhodox and
cter—have little or no value ro those who seck tare-

non-novel ch
form others. In consequence, it is sumetimes a bold judge who has the
areactionary view; albeit thar

courage toexpress what critics sce
such a view represents that of the majority whose opition, ina demo-
cratic sociery, should be decisive,

In his dissentng judgment, Zekia
to g to the essential problems of the
ligions are all united in the condemnation of homosexual relations,”
he said, adding that “moral coneeptions toa great degree are rooted in
" Turing to the issue of democraey, he ohserved that

ajudge from Cyprus, sought
v "Christian and Moslem re-

religious helie

ademocratic society is governed by the rule of the majority. It
seems to me somewhat odd and perplexing, inconsidering the ne-
cessity for respect for one's privage life, to underestimare the ne-
cessity of keeping a law in force for the protection of morals held
in high esteem by the majority of people.

See, for examplé, theanguments in the case of Ong A Chiin v Public
Prosecuor [ 1981] AC 648, an appeal from Singapore to the Privy Coun
ail, although the matter of disproportionality was not discussed by the
Privy Couneil, The argument thata mandatory death penalty for unlae-
ful possession of 15 grammes of heroin is unconstitutional (under the Sin-
analogy, the Malaysian Constitution) is powerfully sevout in

gapore o, by
rdicial Review of the Deach Penaley (1982).

Duvad Pannic
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Tnvall, he thoughe thar the Stare was enled
on's in other words, in case of doubt, the judge should favour the vi-
lidity of a law duly passed by an elecred legislanure, rather than hold

wmargarn of apprec

againstir,

His views were fortified by those of Walsh ], whosought to answer
that difficult question, “Is there a realm of morality which is nar the
Taw's business oris the law praperly concerned with moral prnciples?”
LOn the one side, there were the wnings of Mill and, in modern times,
Hart; on theother, those of sueh as Devlin, who considered that mo-
rality s a proper concern of the law: a concern manifest in many as-
pects of the crimmal law. For example, cuthan,
tion, incest, duelling, i1l these involved purely privare «
gues thar they arc outside the scope of the law? There wi
matters as crielty to animals, racial diserimunarion, the control of gam-
Bling: "it wouklappean” the judie commented, “that the United Kin
dom does claim thar in principle it can legislate against immorality.”

Whalsh argued, in favour of the impugned legistation, that “experi-
Jence has shown that exploitation and corruption of orhers is not con-
fined to persons whoare young, weak in body or mind or inexperi-
enced orina state of physical, moral or cconomie dependence”; and
then he came down firmly on the side of Devling

4, suicide pacts, abor-
s yer whoar-
too, such

If the law is out of touch warh the moral consensus of the commu-
nity, whether by heingenher wo far below it or too farabove it,
the law is hrought into contempt. Virtie cannot be legslired into
existenice but non-virtue can be if the legislation renders exce:
sively difficult the struggle after virrue. Such asituation can have
an eroding effect on the moral ethos of the community in ques-
tiom. The ulnmare justification of law is that it serves moral ends.

Here, the shades of the Chinese legalists must have nodded approval
of the opinions of n remote barbarian.

TO CREATE OR CONSERVE

There are no definite boundaries to the investigation of the limits
of law, it seems, and the philosopher may echo the words of Burke:
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Nonatie, no power, nofunction, no artificial mstitution whagso.

canmake the men of whamany system of srlionty s com.
posed, any other than God, and natire, snd education, md their
habirs of life have mae them, Capadities heyond these the people
havenat togve, Virme and wisdom may be the objects of their
chonee; bur their choice conters neither the ane northie other on
those upon whom they b their ordaining hands

Evenso, the people swho create the democeanie system ook 1o the
jucliciary for virtue and wisdom: i in the activities of the fidues
themselvesitis possible o find cerrain limits. As the acadenue will
know: (even if the judge may non) audpe arany level of s activiry

iy he, asar is sard, “creative” or *noncercanve” e makes new law,
grives existing law o in a newedirecrion, discovers n new ragio to an
ald decision and thereby lamiches anew e of legal thinking: then,

and insuch wise, 1s he regarded as crearive. He therelw enlinges the

lismts of the v or diminishes them: Tnit, whatever he does, he erenres
new situation, injects into law amew sdea mvested with judicial
authonty and, by making new Jaw, acts as o legislaton The fersof the
citse hefore Bty so formsiransly, perhaps capriciously ereared, have hy
the alchemy of his mind, the obstinacy of a litigant and the blended ar-
suments of connsel, estalihished new houndanes.

The fierors here e the product of chance: a digpute thar cannor
beresolved by agreement, legal ndvice, acbitranon or any orler extra-
jucheial processis brovghn efore iudpe ora benel of judpes in ac-
coklinee with an exieting set of riles relatimg o procedure and evis

dences the faces are sifted, assessed in the light of existing law, and
then resolved maccordance witlya principle that may be anenlarge-
mentoracontraction o the field of existing low.

Soohserved, human law isanarganic whole, never o be seenus
fixed and immutable but alwayssubject to the rnmmeal laws of change

and e

lopring tself o the needs and fashions o altering time
Trom one day to the next subject toimpereeprible change, from gen
eration 1o generation suhjeer o often drnmatic alteranon, Yet always

there are limnrs. To the inferior conrts, the appellate i

SACT s res

When [refer o “he”, Lalsoreter o she®. Malivsis e ook Somwand 1o
some ereative women juges
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straining, stithilising factors on judicil mnovaton or exuberance: and
shouldd the highestrribumal ieself be seized by such radical impulses, the
et that it 1s s ¢ al nule bound by its owny decisions, and can be

scorrecred by lemslarve mreryention; aersas o further hiitation ona

power ilready circumiseribed by many factors.
In general we cannftirm, therefore, thar the role of the judge s

passive nsofaras the mareral pur betore limyis concerned, forhe does
n

not orgimare the process inwhich heinyolved: he s an acron, albei
cactofa play i whose firstand last acrs

simportantone, inthe middl
the will nor as ageneral eule sippear. Onee mvolved, e canfrom tme

‘o time depart fromeehe seripr (ro continne the metaphor) and thereby
create new limits;as a fawmaker, he thenaequires a power of which he

may not consciously be aware; bur, poweritas.

Where i written constitntion exists, the judges constitute in effect
the guardinns of that constitution. Owing the creation of their office
o the comstitution, and in most mstances having rakenan anth of of-
fice toprovect thar consttuton, it is inevitable that they take upon
themselves the ruleof interprotg the constitution. v is in the nuture
of that inrerpretation that another it exists upon the power af Tiw-
‘makers.

Ler us ke avsimple, contemporary illuseration, Suppose that the
‘constitution forbids inhuman or degrading punishment:a principle
often adoped in these times by those who deaw up eharrers of funda-
mental rights and freedome. Suppose, tooy thit a Ll mode under the

in crimes for the death pen-

constiturion provides in the ense of ces
alty, or for whipping. The liwmakers may love seernothing inconsis-
tentinall this; but s gudae adopring the moder, iberal philosophy of
the west may well consider these penaltics imconstirutional, and strike
down the starute accordingly: when, clearly, swkward construnional
dssues would arise. Ab, yonabserve, i would he abold judge whans-
serted such an interpreration: bur dimes chiange, and opinions with
them. I 1948 members of the Japanese judiciary. when uphulding
khccox tirutionahry of the deatl penalry, observed that the Constiru-

tion of Japin

Juﬁl\uw\hmml,m\u\sn Fajit ! achino, lwamatsi Saboro and Kawanus
stk guotid i Panndck, o ¢in
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should not be regarded as erernally approving the death penadry ..
as i nation's coltire develops toahigh degree, and asa peacetul
sacieny iy reahised on the basis of justice ind vrder, andaf a ime s
reached whenit s not felr necessary for the public welfare o pre-
vent erime by the menace of the dearh penaley, then both the
death penalty and cruel punishmenits will certainly be climmated
because of the feclings of the people.”

A judge may, i his decision, reflect the views of the more enlighrened
minority of asociery: but who can tellar what poine the views of the
avanr-garde hecome those of the magority!

The condition of 1
canit bew Refleering the re:

then, like thiat of society is rever static; nor
le

niess of the mimority, the ambitions of
the majority, sHCIetY PrOgresses now arore speed, now another; now
spurred on by tapicd rechnological advances, now pondenng and di

gesting these advances, but never stationary, never still, Itis in nature
Of man tsteve for the unattainable, to see no limirs to hisabilites. Yot
for the lawyer there nust, atany gven moment, be limits o bus law.

O this subjeet, see foresample Riley and Ors v A.G of lamaica [1983]
19, espectlly the dissenting judgment of Lord Scarman ind Lotd
Bnulmn in. The Constitution of Malaysii does not expressly prohibue wor-

ture or inhumian ot degrading treatment, but such i provigion might be
ity be necéssarily implied.

208




Chapter 15
MODEL

“ININDIA AND ELSEWHERE i the Third World,"writes a
shrewd observer,! “law provides social data, rather thn reflecting
them." Toa large degrec this s true of the present condition of Malay-
inn laws A perisal of the wrirren laws of Malaysian would offer an our-
sidera mislending impression of the state of Malaysian law: in many re-
spects, the moderm statute hook s lirtle mare than a political mani-
festo,

ible tylook ar
indseeitas,

ascarlier chapters miay have mdicated, it s pos
Malaysian law i qsocial, political nnd historical conte:
say. aganden growing over an ancient sire, an old building subje
constant redesign, recomstrueton. On the surface is living evidence of
anactive, mixed sociery, united by common bonds of cirizenship and
allegiance, yerstill divided by many differing colrures and political dis-
tinctions, living in cities and towns, villages and longhouses, n nch
and poor dwellings. At this pont we may take comforr in the words of
awise historian® who wrote that “regretrable as it may seem to the ide-
at for the belief thar
s possible, lies in -

tro

alist, the experience of hustory provides litde w,
real progress, and the freedom that makes progr
fication”. For him, “virality springss from diversity: and in thar very ch-
versity itself are the seed:

Yet heneath the su
(from the comps

s of freedom.

of existing law we find shallow evidence
welyshort perod of less tha a century) of colonial

' LM. Duncan Derreu, review of Traite de Dyoie Congte, Tome 11, by
Leontin- Jeun Canstantiresco, 32 ICLQ 1041, In this context, anc may
forgive the sloppiness of a teom such s " Third World,

B Lidddel-Hart, Why Dt We Leaay froms Hisiors? (1972), 83,
Thid.
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Law, a body of rules warked out by aliens who, like the Roman imperial-
. were indifferent to theory, concerned onlywith pracuce, Domi-
nated by administrators, their legal sysrem, coloured by their awn phi
losophy, worked for a rongh, often hrutal justice in which economic
development was the ohjecnive. Digging deeper, beyond the relies of
that brief but highly influential era, we dis
tems of law, some indigenous to Malaysia, others originating in India,
China, Sumatr and elsewhere. [t fron these varied origins that Ma-
Taysian juinsprudence takes its modern characrer: and ifit has all the
semblar s of a Western legal system, it should nor be supposed that ie
isine . westernin the characrer or philosophy: It is Malaysian it

it

cover evidenee of older sys-

rox [leySIaT i its operation.

Ciut of the mixrure of peaples, races and cultures now called Ma-
Laysia, then, a common law aswell as a common culture is emerging.
Invreferring toa commen lawe L refer here not rothe English bur ro the
Malay
Southeast Asia, Now isolated from this development, the Republic of
Singapore develops its awn curiously bland legal system, when com
pared with the richness thavis within Malays
advanced virtues, and
ten,

In the foregoing chaprers, i effore has been made to outline the
origins and characrer of whar can properly be called Malaystan juris-
prudence, and romdicate some of the influen A trends now
manifest. These are theproduct of hunsin beings, and, as such, subject
to that happy caprice, folly and wisdom common to all nankind. For-
rmately for the progress of the world, neither man nor womanisa
whally rational, logical ercature. I the development of Malaysian faw
we need notseck reason, for we shall find somerhing of greater conse-
quence than that, something which we may properly style wasdom,an
iniruitive sprit operating collecrively upon a sociery.

Looking around contemporary Malaysia, itis possible to observe a
few dedicared, creative human beings touched with that especial di-
viniey we may call, nor unjustly, genins, The professions of the law,
politics, art, philosophy and literature novrish these rare spirits, and
with then to keepalive the lighrs of freedom we may be confident
thar, whatever the future may hold, those values enshrined insuch

an common law, anindigenons creation peculiar to one part of

1 Yer it develops its own
the Malaysian legal sys-

the same origins as
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concepts as ustice, truth, freedom and beauty will not perish. To this
extent the docrrine of elitism, of leadership by the wisestand best
within sociery, is invaliable. Discredied in the west, it lives in the
1 to the eneral advantage of asociery that sees perilsin fgid, eco-
nomic eslitarian doctrine. Ler polineal rights be equal, and the foun-
dation of a free suciery is laid.

From time to time a plea is made for a compléteserof the written
Jaws. Such tidiness is attractive to the civil servant and the academic
but is questionable whether there is any particular mentin a neat set
of volumes enritled The Laws of Malaysia. Law s niever static. While it
ssuchaset of the laws, let the
achieve ir, For the ordinary citizeny,
den, with a nice degree
sion wonld ecase

may be convenient for some to pos
modern invention of the computer

the spirit of law flourshes best i anuntidy
of uncertainty. And were this not so, the legal profe:
to exist, and law cease 1o be the fascinating, endless study thar itis.
Ofall the legacies of the colonial era, the most significant was the
develapment of an honesr, diseiplined and unified civil service, with
all that this implies in the way of poliey and the rule of law. Thiswasa
great achievement, and led t the rranster of power in 1957 heing ef-
fecred ina model manner:” Independence released encrgies that var-
licr were dormant or suppressed. Legskation was seen as a powerful in-
strument of policy. So the trempo of government guie ened, laws mul-
tiplied nd such devices as staturory corporations (qangos,” in modern
jargon) were established in order to further the development of gov-
ernment policies inamore expeditious and flexible fashion than the
norms of astrictly-regulared, highly-disciplined evil seevice couldal-
low. Sinee Merdéka this particular tendency has nercased, nnd quen-
gos themselves tend to give birth ta companies incorpe srared under the
ordinary companies legslation: so ypassing the conrols existing over
the parent corporation, and unfortunaely offering opportunity forcan-
ruption on i large seale. Here, perhaps, is an over-cffecnive blossonmng

=

The writer was in the civil service i Malaysia fram 1950 10 1962, ind sow
the transter ot first hand, i well as that in South Yemen in 1967 the for
mier, i sticeess, the kacten a disasten

Quamgos are Quitsi sutonomous NAORAl OVEmEnt Oraanisaions.
“They are among the worst iadern instances of political nepotism™
(Walker, Osfeired Gompenion to Lawe, 1980, 1022).
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aw, with the garden beeoming awilderess, the wilderness a
m the end, conrral,
, society disintegrates.

ofthel.
jumgle, The vule of law demands
Without law, then, corruption increas
With law; sociery can prosper, progress. \u.lH liscrnunating legsla-
tion offends i prineiple the concept of the rule of law, to be justified
only oncthe grounds offered by Arstotle. The law must aim at justice,
hut the search is not easy, forany formof privilege, whether it be based
oniclies or poverty, isatfensive to the concepr of equiality and, when
imposed by law, av once intraduces dishanmaony, In England legislation
onrace relarions has, for example, compelled citizens to think i racial
termsand in consequence has ereated and, undl repealed, will con-
tine tocreate tension and un Al
cintizens should be rreated equally, and the law should be indifferent ro

ppiness within that conmunit

race, colour and ereed.

Inthe realm of morality, there have heen significant changes over
the past fewdecades. The Straits Sertlements Civil Marriage Ordi-
nance of 1940 introduced the concepr of the monogamous civil mar-
tiage; repezled and repliced by the federal Civil Marriage Ordinance
of 1952, the concept finally prevailed, o obliterate all polygamous
marrages (other thanehose ander Islamic law) with the Law Reform
(Marsiage and Divoree) Ac of 1976, The inrelligent Chinese fiancee
had long understood the advantages of a civil marriage followed by a

traditional marriage ceremony: a procedure blonding law and custom
tivher benefit; so thie the principle of monogamons marrige has he-
come, if not rrivumphant, at least dominant throughonr Ma

The dominance i illustrated by the movement to monogamy n
Muslim law. In Singapore, the Administration of Muslim Liw Act” re-
stricts the freedom of the Singapore Muslin to marry more than one
wife, and similar restrictions in Malaysia appear to work towards 1
norm of monogamy, with all tha rlmnuplmm the way of family and
social stubiliry. For iris on the basis of the £ ar the legal s
still comstructed.

S.5, Ordinimce 9 of 1940:

Federanon of Malaya Ordinance 44 of 19
Act 164,

(6

. 3 section 96,
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Having sketched these varied considersrions, it is possible ro con-
struct i model of Maliysian law. Even so, it s necessary for the reader
whowishes todevelop acomeept of Malaysian jurisprudence for him-
self (and this is, after all, what matters) to beware of barrowing ideas
from the West. As an Englishman 1 think in English, write in English
and narurally use the ideas of English Taw: The: alid enough in
their own way, although Heaven knows that many need revision; but
itis for the Malaysian to develop his own ideas, ro look at the origing
and growth of Malaysian law with an eye unclouded by the prejudices
and theories of the past. , as Krishnamurti says,” our action
is based on knowl lul)_t and therefore time, so man is always a slve to
the past.” This we cannor avoid, for the past is our ~pnm,}wudtnth
firture, and a basic knowledize of the clements of our own history helps
us to understand ourselves and our furure.

Yer the knowledge we acguire ss inevitably based upon a collee-
tion of subjective truths of varying authority, justas o judgment is ieselt
based upon an assessment of evidence of diftering qualities. Wee have
to dothe hest we can, conseious of the limits of our energy and ability.
The idea of the relevant on which the Evidence Act 1950is based s
not mitselibad, provided that i is nor used ro suppress thar “whole
truth and nothing bur the truth” required of the average witness, Jus-
tice and harmony are, afrer all, the olyect of our system and the limits
of our enguiry must he such as fosatisfy that inner voice we term con-
science,
S the Malaysian legal system must be interpreted in Malaysian
terms. This should be abvious, self-evident: but the temptation to re-
fer to the great scholarship of English and American texrs, s for much
of the time, toogreat to be resisted, There they sit on the library
shelves, the majesty and wisdom of past and present generations of
faithful common law lnwyers, and every conrse of training in the com-
mon kaw draws us to them, as moths to flame. Even in privare practice,
the Malaysian lawyer will be tempted to use that ingenious invention,
the telex, and ro appeal to harmsterin an dnnof Court for advice.

Resist this siren lure! There is agrowing hody of Malaysian juris-
prudence; the Malaysian Lawyer must surely know whit is hest for Ma-

e

® Quoredin M
1984), 204.

ary Lutyens, Knshiamaon: The Years of Fulfilmne (Discus,
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laysiagand when he reviews the whole hody of Malaysiin jusispru.
denee and meditates ppon it coneepes and prine iplos, he need have
nolack atconfidence in hisown allity 1o provide the best i mege
appropriate solution for ¢lient and coure, Tinku Abdu] Rahminonge
sl ehar it was better rowover oneselt hudly, than to be well pov-
erned by others, and this s a trurheof Taw s well s of polines, The
proper sulutions ro the problom of Milayssn faw grose oneof Malay-
sty anclare ot o be found elsewhere,

Resisty, ton, fashian in knpuiage! Fnsure thar i the devel pineie
ofaMalaysian legal vocabulary, the nanre of langunge iself s nor de-
based. In England, rhe home of the English Tnngunge, words hegin ro
losetheir meaning: As s now well known, “induseral action” ' there
means “industrial inaction;
policing”;

“sensinve pobcng* of anaen mcns “no
exeente™ s used forthe “murder of o bwstage by any sroup
having ostensible political s and in the e
dent

Imot educarion, i st-
i otherswords, o fed. Ir
nfor the English lan-

ay giin an O level pass a, say, grade B
1s nor 1o England thae Malaysta should rurm, év
e,

How, then canamodel of Malays

vliw e deseribed? s
tramework it is asrurdy construction, hased onsonngd principles. Some
af these are indigenons, orhers iy

heen horrowed. Traditions of the
puast have heen retaiined where necessary, even i the cost ofa certain
appearance of the feudal and archaic and these have heen aceepted

by rhe majority of the peop
that some

evenhy those who have felr
ctes of the past work tmgsee
clumge. Tradition and

ul fuel,
L need radieal
onsersus, precedent and procedure, theseen

suresstabulivys and within s democrnic systen of government, change
i he achieved by peaceful means, withont the vilence, and conse
quentialinjistice, of revolution, Inall, Malaysian jurspruddence ofters
atairsystem forliving, as well as anengaging moded for stady.
Sowecan offera model of sors of Malaysian law, taking the fin-
damental pringipl

es o the Constitunon, ¢

wlthose of the Ridaoegine
asaginde. The foundations of Malaysisn liw exist in the form of acees-

| s s "
Dthe United Sties, o stike is sull s steikes nnd not “dusteal seton”,

bue then, the Americans do ot favour it in politics

Tty be thatwve owe s dreadinl abuse of langsiee tan eminent Loy
yer Lowd Scarmin
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sible wrirten and case L i campetent Barand i independent
Bercly: The architects of change are the legislators and the judges, on
whose shonlders rests the responsibiliey for v)u peaceful progress of
Malaystin sociery. The need fora tiom ride < isely enforced, at
all Tevels of sociery hecomes increasingly olwiss.

Yor the secrer of law is afrer all par of the seerer of the art of living
irselt, The s wie nberit, the aws we mvent, these are but minor
mattersof lifies A lawstiit is, howeven momentons to the parties o, in-
rravial and meonsequential as o cock-
wail prirty. I the Twyer secks todiscover the tths of law, the investign-
ton will cecupy the whole of his life. Thit investigaion will give him
CONSENT INspIsTTION; 1 constant restesting of prineiple
crirical analysis ot practice; and a constant willmgness o reformwhen
convinced (with difficulry) that retorm s necessary.

The peoples of Mubiysin are the hetrs of wreat cultures. In their fi-
sion o those eolrures, i ther adapration 1o the pressuresof modern
lifies o the incrensine pace of chiange, they ate demonstrating the
e value of law as  viral foree copabile of ereatinga huppy society,
acontmuing condiron of pe
internnronal b amd our e Jarrer will ultnately come, e may o
wnreasonubly hepe, astare of universal peace: Atall levels knvis neces
sary ro thewelfare of nrankind. Andyer, a the end, we are compelled
tovconsider the imitsof L and governmentitselt, and ro ecchothe
words of that wise, forthright wan, Samnel Johoson:'

W,

deed, sociery, in perspectiv

Fil CONSLANT,

el progress, Onr ol mnonal lnw grows

Plote sl of ol thar hegnang heares enhere,
Dlhett peert wehiich ks e kings can eaise ov e,

b AW @ Coldeutins Taveller, 429,






Chapter 16
FUTURE

THE WORLD OF TECHNOLOGY has already overtaken the
legal system of the west. Law reports, statutes and subsidiary lej
have been recorded on that new working toal, the compurer, from
which information can be rerrieved in the twinkling of an eye. Tositat
akeyhoard, to watcha display sereen and in a momenr to extract from
the eauivalent of a vast, complete law ibrary all the
tion the ¢ Ter miy need on his seleered subject; ro note the pas
sages in which judge X, Y or Z has commented on theissues and by the
s of a buttarito produce a copy of the very rext required: this is in-
darevolution in the way of legal research.

And this is but one—if perhaps the latest, most refined and so-
phisticared—aspect of the impact of conremporary technology on law.
In the office of the pracritioner the ward processor has radically al-
tered the method of drafring complex legal documents. The rext of a
madel document is fed into the processor; suirable additions, deletions

sses and legisl,

and amendments are made in the appropriate places of the viewed
text; and then, beyond the fallibiliry of a typist, a tlawless drat is pro-
duced,

Tr may be, too, thar in the way of resolving issues put before the
courts, Boolean algebra will be adopred, Skilled lawyer-ohservers, f
miliar not only with the relevant wntten law and cases, will consider
the character, abiliries and record of the judge or judges: translate their
predictions into algebraic rerms: and predict the ultimate decision. At-
terall, is not the human brain irself a highly advanced, burimform
nately extremely esraric computer! Consider the prediction of such a
decision, attained free of the emotions engendered by argument and
above the stress and strain of human life witl its moods, angers, ill-
nesses, prejudices and irrationalities: how could sucha decision be

ui
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challenged? e may be tharasor of judicial colossus will be ereated, en-
dowed with the wisdom and precedents of the past, viewing all with
the dernchment ofa god and wsurping the functions nl ey
martil judges.

an the hest of

Mercitully, such astate of affaes is heyond Malaysia, even bevord
the west, where livigation fs entrusted 1o the skill of livwyers seill caghe
upin the clumsy minuets ofa procedure regulated by comples rules.
W still believe that “itis in thie mterests of the proper administration

of ustice [thar] itisof the urmost importanee tharevery canse, how-
ever defective, and everyeriminal, hawever bad, should be fully de-
fersded, and [that] wis therefore indispensable that there should e a
class obmen entrasted with this dury.™ Nat only men, but also
women: their existence as independent advocates is the foundation of

the Malaysian common law system.
Exaetly how long the existing legal system, withall s oddities,
will contimie, is uncertain, Tke, for cxample, such a subject asliriga-
rion relating topersonal injusies, one of the more fertile arcas of legal
activary. In England, aceording toa report of 1986, High Conrt cases
in England rike four, five, sixor more yer

ars from acaident toconclu
sion, with costs forming from 50 percent to 70 per cent of the damuges
awarded: and even the connty courts there a case can take three
years or more, with costs forming from 125 per cent 1o 175 per cent of
the damages awarded.

Trisclear thar modern life ts cliunging ar an ever-mereasing rate,
s that politics reespasses more and more upon v Of pecessity the

U Laecky, The Mo of Life (rev, 19009, 101,

See Chapters 4,5 and 6 of the consultative document published by the
Lord Chiameellor's Department: Law Soceny's Gazette, Vol 83,946. A ler-
tevan The Star (September 9, 1986) from "Vietim” suggests that in M
st "smple ¢ especiilly civil ones, take yems tasertde.” The writer
notess Oy judicial system is adopred trom the British where Liwyers ure
appointedon behalf ot e plainftand defendane. This the tisst law of
the system. They use it legal words and fots of paperwork to mike the
whiole process look so difficult i the fayman canmo represent himself
incourt.” In urging the establishmenr of a Family Court, the president of
the All-Women Lawyers” Association Malaysinstated that “contested” di-
voree petitions tike between 18 months i two vee
(The St Febrtimy 18, 2000),

sto be resolved”
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legal profession is aware of these ominous facts: but in the realm of le-
wal education rradition is srll dominant, while syllabuses, methods of
teaching and even examinations are already obsalescent. Soon, it may
well bey studenes will stay in thetr own homes and organise their own
Law cotrses; textbooks will give way to video terminals and television
sereens. Skill will lie not in knowledge irself, but in the means of access
toknowledge. Increasingly, the printed word will pive way o the tran-
sient, cleatronic symbol, "Black letrer law”, the law of hook leaming,
will hecome unimportant.

Thedangers are great. A modern philosopher, Gilbert Highet, has
noted that one of the reasons for the collapse of the westem Roman
evidently that men and women began to have too good a

Empire “ws
time, and simply stopped thinking. " Thought is essential ro the pro-
gress of law, andwichout it not only the mind but the conscience be-
gins torot Unfortunarely, the pressures of modern life suggest another
collapse, thesame philosopher observing? thar

as the tse of radio and motion pictures spreads further, and as
techmgues of propaganda channelled through them mprove we
nay.expeet tosee the world becoming not more reasonable but
more wildly excitable, pugnacious and pessimistic, madly revering

and wildly hating, brave and frghtened and seldom imrelligent.

Inthe fevered eye of television, palines, philosophy and law all become
", mass entertainment i which thoughe and
wves of sentiment, each leaving the observer
i ready victim for the next assault
nd almost sponta

apaftef st biities
reason are displaced by
more listless, hored and inditferent
upon his enations. And since rhuruwuudn pur
neous malevolence in the world",” a malevolence that thaves on un-
truth and the distortion of teuth® and the cynical manipulation of the
mind of the viewer, there is every reason for the lawyer to hold on to
the foundations of his belief in the essential goodness of law, The “wild

The Mind of Man (1954), 47,

Ihid., 168.

Lecky, The Mapof Life (rev. 1900), 79;

Ataet known ot old o those whe framed the outyof sowitess, o el “the
tuth, the whale truths and nothing but the truch
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excitement"of which Highet speaks is the eniemy of law itselt. The
Tsw's stately minuets wre designed vo dimimish the excitement that ere
Ares erron

Inawarldin which food, information and entertamment ate in-
wsingly provided i astandardised form by multinational corpora-
tioms, the human heing ceases to be an individual and becomes (in the
vivid wordof Singapore founding father Lee Kuan Yow) a digit. Incon-
sequence, lawmakers tend to turn ro mandatory sentences—each one
adenial of the qualivy thar makes cacl human being (ke every snow-
flake) ditterent, one from another.

Oneinteresting aspeet of Malaysian law in its development since
Mendeka has been the extent to which it has heen subject to Islamic in-
fluence. Toalarge degree this development is manifest at the Srate
lovel, since “Tslamic law and personal and family law of persons profess-
ing the religion of Islam (the list is a comprehensive one and set our as
item | of the Stare Listin the ninthischedule to the Constiration) is a
wtter for the State legislatures, nar the Federal Parliament. Kelantan,
in prnmwl.\r, has been i the vanguard of State legislation on Mushim
affairs,” although ather Srares have not beenidle in tuckling issues of
behaviour with o beliefin the efficacy of positive liw,

At the federal level, affairs have proceeded more slowly and dli-
ciitely, partly by reason of the nature of federal legslarive powers, and
partly by reason of the fact that the federal legslature is compelled, 1o
a grear nt than a State, to payasensitive regard to non-Musim

i

“The Syarah Criminal Code 1985 (Kelantan Enactment No. 2 of 1985) is
the latestan senes of stare s tha includes a notable Syarinh Criminal
Procedure Code 1983 (Enactment No 9 of 1983), Punishment is becom-
ing more severe: [tis natable that the power to pumish "o respect of of -
fences against precepts of the Muslim religion by persons professing that
religion”, conferred under section 2 of the Federal Syariah Coures (Crini-
nal Jurisdiction) Act 1965 (Act 355) was in 1985 enlarged from o fine of
$1,000 and six manths' imprisonment to a fine of $5,000, imprisonment
for threeyears, and whippingup o sixstrokes (At A612 of 1984). The

power was idopted. Under a 1966 enuctment of Kelantan (2 of 1966, 5.
wicating liquor entailed, fora first of-

61), for example, comsumption of intc
fence, @ fine of $ 100 and one months imprisonment. Under 25 of the
Kelaptan Code of 1985 the pesilty can now be atine of §5,000, thre
years imprisonment and whipping for six strokes. the masimum permt-
ted by the federal Act,

20
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inrerests. While "Islan s the rebymon of the Federation”, Armicle 3of
the Consritution goes on to provide that “orher religions may be prac-
tised in peace and harmony inany pareof the Federation”. The Fed-
eration has no “pan-Malaysian head of sham™ and is a secular stare,
aving Islany as the stare religgon: this occastons a carcful approach ro
Tegislation. In 1983 the Islamic Banking Act” was enacted, in order o
regulte “Islamic banking business”, that is tosay, “banking husiness
hose sums and operations donor invelve iy clement which s nor
approvedl by the religion of Islaim”, After this imired incursion inro'the
field of hanking, there has heen discussion on the matter of insurance,
with doubis expressed as to whether the convenuonal principles of in-
Syarah. Burt the intrusion s small. In
general, the Islinuc nfluence on federal legslarion is gentle and rea-
sonable.

From time 1o time views nre

surance are i accord warh the §

general assimilation of
secular and Islamic Lo, Teis notable thar these apinions are expressed,
almost exclusively by Muslims, and that there is lirtle enthusiasm for
them from orhers acquinnted with the secular law. Indeed a Lord Presi-
ent, Tin Mohd Salleh hin Abas, has said ” thar existing laws should
iced by Isdamic laws before they are fully understood; “such
e abserved, “could eause chinos. This conld affect busm
hich in tum could jeapardise conomic stabiliry ... If there was noth-
ingin the secnlar low whnch was in conflict with Islamic principles, it is

xpressed on

ptibly."

These are wise words. The Inwof Malays
ow growth, but 1t is nonetheless sensitive ro all winds that blow: Cau-
fon in reform s a sound policy, for a loss of confidence, parriculaely
international level which regulates mich of the economy of Ma-
ia, would have unforrunate results, I this context, the expenence
Dfsuch i country as North Yemen s simificant. Ruled s an Imamace
until 1962, and subject to the Ssaviah, it was found desirable, following
promulgation of acommercial code i 1976, wser upcommercial

sindeed aplant of

Tun Mohimed Sutfian bin Flashing, An Ingsoduction 1 the Consingion of
Malaysia (2nl. o), 24.
Act 276,

The Star, Augist 25, 1986,
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comrts in randemwith the Svanah courts. These conres adiminister
prowing body of commercial lw approved by the religions authoritiag
i Svaviad judge sittingwirh the commercinl judge. o this fashion Ye.

meni law develops ina manner reconciling the objectives of borh secq

Jar and relignons anthormes.
Maithand" dince wrore—and as his ise of English lingiage was

ever cireful and conise, hus words may be deliberately obseure—

alheitjurisprudence of a
supernaryral sort, in orde that it may rule the worldL” There are vase
difficulties
dogma rocontemporary bisiness, especially when the latter is based
wicrensingly ipon international pracrice. A particular custom devel-

“Theology wself must become jrsprodence

notanly in the way of theology—in adupting religous

ops; there s i interval while the nioralists and theologians constder
i, Just s jet-lagis a problem for the i imaveller, sos time-lag a probe
lem for the maralise. To reconeile thie demands of law, morality and re=
ligion is never ensy, especially in an mereasingly marerinlistic world:
yer, neither should it be, for a suirable rension within society keepsits
entical faculries alive. One day, perhaps, jrsprodence will rule the
world. But, not yer.

Far the Malaysian lnwyer, iuch remams ro he done, The legacy o
anamperfect common law systeny has s ments, ot thar there isno
doubt: bue it tends to favour overmch the antigue and the trivial, as
wellas the pragmaticiand tradition ereates a bhinduess to the defects
of the laws As thistest endeavours to argue, the time has come to
Bireak away from certain features of the system and ro replace it by one’
mare in keeping wirh the chiracrer of the Malaysian people, one weay:
e together the more appropriate aspects of all the legal systems ro
whiclh Malaysia is heir. This shouldnat be part of a revolutonary proes
s, however, but plavned asa gadual, evalutionary chinge. Men and?
wemennnd especially the lnvyers among thenare by narure conser-
vamve: toquote a favounte philosopher for a tinal comment:!

The distrust of human character which the experience of hife

tends o produce ss one prear canse of the |¢Jonservatism which o

commonly stretgthiens wirh age, [ is more snd more felt thar all

Pollock and Muithwd, History of English Lave (2nd. ed ), 13

Lecky,op. cat,, 82




FUTURE

the restramrsiof ki, costenm and religon are essenrial to hold ro-
gether i peaceful cooperaton the elements of society .., [Men|
learn also to appreciare the danger of prching their ideals too
high, and endeavauring to enforee ines of conduer greatly above
the average level of lnman poodness.

Lawyers reflect that conservatism, that level of human goodness; but
w that s increasing mumber of Malaysian lawyers are educaed m
alaysia, there is o need to look to England, still less v Singapaore,
inspivation. That wspiration s here, within Malaysia, in the spirie
its people. In the end, the law for the Malaysian must be purely Ma-
ian law.

Thisis not toaffirny thar the principles of international Taw and
ctice shonld be rejecred. I these are comsonant with justice and ac
table o avilised stare,” then Malaysia canand should keepin
mainstream of the progress of wi el Livw. Bt il thisdistann date
en nations are no more, Malaysio must ever seck to develop its own
W, i its own way. For every legal system, like a constitution
ought tostitte, ot rules for the passing hour but prisiciples for an
xpanding firire.”

“seates

e, for example, suplunmn LeJoan Tendiex v Cenrval Bankoof Nigerua
11977) Q.8 529 567-570.

dozo, The Nutiere of the Jidicial Process (1921),83,






APPENDIX

THE LAW OF SARAWAK

Extracts from The Law of Savawak 1927-1935
Compiled by T Stirling Boyd, Chief Justice of Sarawak
Revised up to December 31, 1935

1936. Government Printing Office, Kuching
(Printed by Bradbury, Wilkinson & Co, London)

ORDER NO L-4, 1928
(To provide for a general rule in the absence of specific legislation)

[Enacted 16th Februgry, 1928]
[Gazerre 16th February, 1928]
[Operation 16tk February, 1928)

Tris hereby enacted by His Highness the Rajab as follows:

1. This Order may be cited as Order No L4 (Law of Sarawak)
1928, and shiall come into operation on 16th February, 1928.

2. The Law of England in so far as it is not modified by Orders
and other Enacements issued by His Highness the Rajah of
Surawak or with his authority, and in so far as it is applicable
to Sarawak having regard t native customs and local condi-
tions shall be the law of Sarawak.
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NOTES FOR THE GUIDANCE OF OFFICERS 1
INTERPRETING ORDER NO L-4 (LAW OF SARAWAK)

1. TheOrders which have so far been published in Sarawak
deal only with certain branches of the law and iris necessary
that rules should be laid down for dealing with cases which
they doner cover. An Order has therefore been enacted pro-
viding thar English law is to be used where Sarawak Orders
aresilent, burin interpreting this Order regard must be had

1o several considerations.

Obyiously the whole of English law is not appropriare and
whether any particular rule of law or any particularstirire
should be applied depends partly on whether the rule or stat-
ute deals with eases which ocenr in Sarawak and partly on
whether itis practicable or expedient to carry outits provi-
sions having regard to the particular circumstances. Thus
huyingand selling of goods is a matter of everyday oceurrence
and the Sale of Gaods Act 1893 (which is a codification of
the English common law on the subject) can therefore be tise-
firlly apphed in Sarawak, but it is obvious that statures such as
the National Health Insurance Acts, the Workmen's Com-
pensation Acts or the Income Tax Acts niust he imited to
the United Kingdom.

3. Inconsidering whether English law is approprate a Court

o

must also have regard to native law and custom and it is her
that the chiel difficulty will lie. The main principles are the
English law is to he applied as far as possible and native law
and custom are to he maintained inso far as they are nor re-
pugnant to good administration, or, s it is sometimes ex
pressed, to humanity, morality and public policy. These rwo
pring
tiom for the Court ro decide is which is ta prevail.

4. In English law the word custom has several meaning
customs which have the foree of law may be either general, in
the sense that they hind everyhody, or, particular, in the sense
that the
tomis an express or implied term of the contract, The rules

les may be, and ofren are, at variance, and the gues-

snly bind the parties to a contract hecause the cus-
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an the relation of law and custom are somewhat complicated
and it s imnecessary to discuss them fully as they are not en-
nirely applicable to a Stare like Sarawak where other consid-
ations apply.
The laws and customs of castern races differ widely from
those of England and in one aspect it is a highly philosophical
problem to deternune if and how they can he coordinated. In
practice, however, it will usually be found tharit is compara-
tively casy to decide whar modifications in English law are al-
lowable and whetbier o nor any particular custom should or
should not be uphield. Thus it s clear that the custom of head-
hunting could never he approved by the Courts, and equally
lear that it would he uppressive m Moslem countnes to re-
fusse legal recognirion to the Moslem practice of polygamy,
though by English law polygs isnot
thie oceasion to examine the subject indetail, but it
usefitl to point out some of the relevant considerations which
tosome extent necessarily overlap,
(i) Is the custom general and nveterate, oris it confined to
asmiall number of people and of comparatively recent

8

my is a penal offence, This

origin?
[fivis a custom of great antigquity and can be shown to
I of general application more regard should obviously
he given toit thanif it were of modermn growth and appli-
cableonly tan few people. In English law a general cus-
tom will not e upheld if it canbe shown that it is not
immenmorial.

(i) Isatreasonahle?
This rest, though obwious
with
However unreasonable some customs may appear toa
western mind it may be impaossible or indesirable to
eradicare them, and an artempt topur them down too
drastically might well be disastrous. Expenence has
shown that it is extremely dangerous and unwise to
meddle with marters which have their root in religious
beliel ar superstition.

 admussible, must be applicd
wion particularly in the regon of religious helief.

=
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(1) Daoes the custom offend against morality?

This rest, like the previaus test, must also e applied
with caution, and morality must be inrerpreted in i
Droad sense with reference ro the ereed, education ind
eneral circnmstances of the person concerned. Ie
waotld be unmwise, even ifit were possible, to impose
upona people astandard of ethics which they are inca
pable of apprehending, and the L is concerned not
with any particular code of morals or religion burwith
the principles underyimg all codes of morals, Thus, ro
take the example cired above, it wauld he unjust and op-
pressive in a Moslem country to punish a Moslem for
bigamy, On the other hand, if thie practice of “hare kin”,
arsellimmolation, which is deeply roored in some cast-
emraces ever came up for judicial review it might well
be a moot poine whether it should he upheld as an‘inver-
erate custom with religious authoriry or whether, in ac-
cordance with English Taw, it should be treated as a
cnme tending o injure hoth the mdividual and the
Stare.

Dues the custom offend againse public palicy?

Practices, npparently harmlessis themselyes, may in spe-
cial circumstances, he ininical to the welfare of the
Srate, and cannot therefore he supporred. The practice
of forming secret societies, though not a custom in the
legal sense, may e guoted as an example. Such prac-
tices would, of course, normally be controlled by specific
orders:

Between the two main classes of natve custonss, that is rosay
those which should, and those which should not, be given the
force of law, thereis a large hody of customs, usages and be-
liefs which may be said to occupy a neutral position, and a
Courtwonld regard theny not as law but as factors to be ral
into consideration in deciding the issue berween the parties,
or, ina erminal case; m deciting the proper senrence. Thus,
wo tirke an English example, ina trial for bigamy at the OLJ
Bailey n 1883 it appeared that nor only the prisoner himself

(v

en
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Fatir alss his tirse wafe and all her famity believed his marmage
1 e vosid because the wedditg: ring was of brass and not of
ol This stare of mind, thaughitis o defence toan indict-
ment for Bigamy, would properly be taken into consideration
i deciding what septence to inflict, and similarly certain na-
tive heliefs and superstitions, however unreasonable they
may be, shiould, i honestly held, be considered inmitigation.
Sxeeptions 1o the established rules of English law and moral-
ity should be admitted only with preat caution, for the abject
of good gavernient is not only to preserve law and order, but
alsotaeducare the people o a better appreciation of the prin:
eiples of justice which prevail in a civilised communiry, While
the power of the Court indeading hetween English law and
Bative customs s discretionary it must he remembered that
the diseretion must he exercised judlicially and nor capri-
ciously, that is tosay it must e based on definite principles.
el above, and it may per-

Some rough rules have heen indic:
haps be said generally thir English law should be suspended
in favour of easrem customs which are repugnant to it only
when the native law and custom s reasonable and when to
enforce the English rulewould be oppressive. Whatis reason-
able and what s oppressive is a niatrer of opinion which must
e derermined by the Courr. The ditficulry will remam of ap-
and thisean be

he

plying abstract principles to eonerete case
surmonnied by only insight and experience and by ajust ap
preciation of fundamental principles.

29
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